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[8010-01-m] 


SECURITIES AND EXCHANGE 
COMMISSION 


{17 CFR Part 240] 


{Release No. 34-15250; File No. S7-758) 


COLLECTION AND DISSEMINATION OF 
TRANSACTION REPORTS 


Proposed Rulemaking 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Preposed rule amendments. 


SUMMARY: The Commission pro- 
poses to amend its rule governing the 
collection and dissemination of trans- 
action reports and last sale data in 
listed securities. The proposal, if 
adopted, would restate that rule in re- 
versed format, would add explicit pro- 
cedures for amending transactior re- 
porting pians filed with and declared 
effective by the Commission pursuant 
to the rule and would provide that no 
national securities exchange may pro- 
hibit retransmission of the entire data 
stream of transaction reports on a cur- 
rent and continuous basis for the pur- 
pose of creating a moving ticker dis- 
play. 


DATES: Comments: should be submit- 
ted on or before December 15, 1978. 


ADDRESSES: Persons wishing to 
submit written views data and argu- 
ments should file ten copies thereof 
with George A. Fitzsimmons, Secre- 
tary, Securities and Exchange Com- 
mission, Room 892, 500 North Capitol 
Street, Washington, D.C. 20549. All 
submissions should refer to file No. 
758 and will be available for public in- 
spection at the Commission’s Public 
Reference Room, Room 6101, 1100 L 
Street NW., Washington, D.C. 


FOR FURTHER INFORMATION 
CONTACT: 


Brandon Becker, Division of Market 
Regulation, Securities and Exchange 
Commission, Room 303, 500 North 
Capitol Street, Washington, D.C. 
20549, 202-755-8748. 


SUPPLEMENTARY INFORMATION: 
The Securities and Exchange Commis- 
sion announced today that it has pro- 
posed to amend rule 17a-15 (17 CFR 
240.17a-15) under the Securities Ex- 
change Act of 1934 (15 U.S.C. 78a et 
seq., as amended by Pub. L. No. 94-29 
(June 4, 1975)) (the “Act”) which cur- 
rently governs the manner of collec- 
tion and dissemination of last sale in- 
formation with respect to securities 
listed or admitted to unlisted trading 
privileges on national securities ex- 
changes (“exchanges”). The proposed 
amendments would restate the rule in 
a revised format, redesignate the rule 
11Aa3-1 under the Act (17 CFR 
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240.11Aa3-1), add explicit procedures 
governing the amendment of transac- 
tion reporting plans filed with and de- 
clared effective by the Commission 
pursuant to the rule and would pro- 
vide that no exchange or national se- 
curities association (‘association’) 
may prohibit retransmission of the 
entire data stream of transaction re- 
ports contained in the consolidated 
transaction reporting system (‘‘consoli- 
dated system”) on a current and con- 
tinuous basis for the purpose of creat- 
ing a continuous moving ticker display 
(‘moving ticker’). In addition, those 
provisions of rule 17a-15 which cur- 
rently govern the display of last sale 
reports would be relocated in a sepa- 
rate rule (proposed rule 11Aci-2) 
being proposed simultaneously with 
these proposed amendments, which 
would set: forth further requirements 
specifying the manner in which price 
and volume information with respect 
to completed securities transactions 
(‘transaction reports’), data  con- 
tained in transaction reports (‘last 
sale data’) and quotation information 
are displayed by vendors of market in- 
formation.’ 


I. BACKGROUND 


The concept of a consolidated trans- 
action reporting system, presenting 
last sale data from all markets in a 
single data stream, was first proposed 
by the Commission in its February 2, 
1872, Statement on the Future Struc- 
ture of the Securities Markets.” Soon 
after the release of that statement, 
the Commission published rule 17a-15 
for comment.* Following the initial 
comment period, the rule was repub- 
lished for further comment in August, 
1972,‘ and adopted in November of 
that year.’ The rule as adopted re- 
quired every exchange and association, 
and every broker-dealer who was not 
an exchange or association member 
and who effected transactions in listed 
securities which were not reported by 
an exchange or association pursuant 
to the rule, to file with the Commis- 
sion a plan providing for the collec- 
tion, processing and dissemination of 
last sale reports in securities regis- 
tered or admitted to unlisted trading 
privileges on an exchange. The rule 
also provided that, after a certain 
date, no exchange, association or 
broker-dealer subject to its provisions 


‘See Securities Exchange Act release No. 
15251 (Oct. 20, 1978) (the “Proposed Rule 
11Acl1-2 Release’’). 

237 FR 5286. 

*Securities Exchange Act release No. 9530 
(Mar. 8, 1972), 37 FR 5761. See Commission 
file No. S7-433. 

‘Securities Exchange Act release No. 9731 
(Aug. 14, 1972), (the “Second Proposal Re- 
lease”) 37 FR 19148. 

*Securities Exchange Act release No. 9850 
(Nov. 8, 1972), (the “Adopting Release’) 37 
FR 24172. 


could make available last sale data on 
a current and continuing basis except 
pursuant to such a plan declared effec- 
tive by the Commission. 

After some delay,® the New York 
Stock Exchange, Inc. (“NYSE”), _ 
American Stock Exchange, Inc. 
(“Amex”), Midwest Stock Exchange, 
(“MSE”), Pacific Stock Exchange, Inc. 
(“PSE”), PBW Stock Exchange, Inc. 
(predecessor to the Philadelphia Stock 
Exchange, Inc.) (‘““Phix’’) and the Na- 
tional Association of Securities Deal- 
ers, Inc. (“NASD”) filed a joint indus- 
try plan (the ‘Joint Industry Plan” or 
the “Pian’’) with the Commission on 
March 2, 1973.7 The Commission solic- 
ited public comment on the Plan,° 
twice published its own comments ® 
and declared the Plan effective in May 
1974. *° 

The Pian provided for the creation 
of an unincorporated association 
called the Consolidated Tape Associ- 
ation (“CTA”) to administer the Plan 
and the employmnent of the Securi- 
ties Industry Automation Corp. 
(“SIAC”) as the initial processor of 
the consolidated system contemplated 
by the Plan. A pilot phase of the con- 
solidated system in a limited number 
of securities began operation on Octo- 
ber 18, 1974, and, on July 16, 1975, net- 
work A" was fully implemented on a 


*See Securities Exchange Act release Nos. 
9924 (Jan. 3, 1973) and 9981 (Feb. 2, 1973), 
38 FR 1121 and 3591. 

*The Boston Stock Exchange, Ine. 
(“BSE”), Cincinnati Stock Exchange 
(“CSE”), Detroit Stock Exchange, (““DSE”) 
(which ceased operations on June 30, 1976) 
and Institutional Networks Corp. (“In- 
stinet”) subsequently filed plans with the 
Commission. These plans were declared ef- 
fective by the Commission upon the condi- 
tion that each entity operate under the 
Plan as “other reporting parties.’’ Securities 
Exchange Act release No. 11255 (Feb. 18, 
1975), 40 FR 8397. 

The Intermountain and Spokane Stock 
Exchanges have been granted exemptions 
from the reporting requirements of the rule. 
Securities Exchange Act release Nos. 11385 
(Apr. 30, 1975) and 14651 (Apr. 11, 1978), 40 
FR 19888 and 43 FR 16582. 

‘Securities Exchange Act release No. 
10026 (Mar. 5, 1973), 38 FR 6443. 

®Securities Exchange Act release Nos. 
10218 (June 13, 1973) (the “First Plan Re- 
lease’) and 10671 (Mar. 8, 1974) (the 
“Second Plan Release’’), 38 FR 15999 and 39 
FR 10034. 

Securities Exchange Act release No. 
10787 (May 10, 1974) (the “Approval Re- 
lease”’), 39 FR 17799. 

"The Plan provides that the consolidated 
system consist of two discrete data streams, 
network A and network B. Network A re- 
ports transactions in securities listed on the 
NYSE and network B reports transactions 
in securities listed or admitted to unlisted 
trading privileges on the Amex as well as 
certain securities traded on participating re- 
gional exchanges. See note 63 infra for a de- 
scription of the particular securities includ- 
ed within the system. ; 
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low speed basis.’ After several post- 
ponements,** the entire system became 
fully operational! on April 30, 1976. 

In the interest of assuring that the 
consolidated system commence oper- 
ations without undue delay, the Com- 
mission approved the Plan and the im- 
plementation of the system without 
having fully resolved certain isssues 
relating to the Plan. For example, 
during the comment period following 
the filing of the Plan, the Commission 
raised concerns regarding Plan amend- 
ment procedures which were not ade- 
quately addressed in the Plan." In ad- 
dition, as a result of its review of the 
operation of the consolidated system 
over the past 2 years, the Commission 
believes that certain adjustments are 
necessary to conform the operation of 
the system with the Commission’s 
overall efforts to facilitate the estab- 
lishment of a national market 
system.’> 


II. Proposer Ru.eE 11Aa3-1 


Proposed rule 11Aa3-1 constitutes a 
restatement and amendment of those 
portions of rule 17a-15 which deai 
with the filing and approval of trans- 
action reporting plans. The proposed 
amendment retains the basic regula- 
tory approach of rule 17a-15; it would 
require all exchanges and associations 
and non-member brokers or dealers 


trading in reported securities to file 
plans for collecting, processing and 
making available transaction reports 
in reported securities. Since the pro- 
posal would amend rule 17a-15, any 


plans previously filed and declared ef- 
fective under that rule, any amend- 
ments thereto and any Commission 
action with respect to such plans or 
amendments would remain in effect 
without further action by the Com- 
mission. '* 


#Prior to Apr. 30. 1976. al) last sale data 
Was disseminated over low speed data trans- 
Mission lines ai 900 characters per minute, 
the raie at which characters are displayed 
On moving ticker displays. Since Apr. 30, 
1976, iast sale data with respect to both nei- 
work A and network B securities has also 
been disseminated over high speed data 
transmission lines: interrogation devices 
which are supplied data over these lines 
remain current notwithstanding delays in 
the low speed lines. See note 55. 

8 See Securities Exchange Act release No. 
11273 (Mar. 3 1975), 40 FR 11389. 

“See the First Plan Release, supra note 9, 
at 2-3, 38 FR 15999 and the Second Pian Re- 
lease, supra note 9, at 2-3. 39 FR 10034. 

*On January 26. 1978, the Commission 
issued a statement setting forth its views as 
to those initiatives which should be taken 
over the next year to facilitate the estab- 
lishment of a national market system. One 
of the initiatives discussed in that statement 
was the consideration of certain changes in 
the consolidated system. See Securities Ex- 
change Act release No. 14416 (Jan. 26, 1978) 
(the ‘Market Structure Statement”), 43 FR 
4354. 

* However, those provisions of the Plan 
prohibiting retransmission of data for pur- 
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The proposed amendment differs 
from the existing rule in two respects. 
First, the proposal sets forth proce- 
dures for amending transaction report- 
ing plans filed under the rule. Second, 
the proposal contains a _ provision 
which would preclude any transaction 
reporting plan from prchibiting re- 
transmission of the entire data stream 
of transaction reperts for purposes of 
providing a moving ticker display. In 
addition to these substantive distinc- 
tions, proposed rule 11Aa3-1 has been 
drafted to reflect changes in the Act 
resulting from the Securities Act 
Amendments of i975 (the ‘1975 
amendments’’).!” 


A. THE 1975 AMENDMENTS 


Rule 17a-15 was proposed and adopt- 
ed in 1972 under section 17 of the Act 
pursuant to authority granted in sec- 
tions 10¢b), 15(c), 17a) and 23¢a) of 
the Act.’® Prior to the adoption of the 
1974 amendments, there existed some 
controversy as to the Commission's au- 
thority under the Act to require the 
impiementation of the consolidated 
system or to regulate the manner in 
which vendors of market information 
Gisseminated and displayed transac- 
tion reports. ** 

The legisiative history of the 1975 
amendments indicates that the 
amendments were in part designed to 
eliminate any uncertainty over the 
Commission’s regulatory power with 
respect to the dissemination of last 
sale or quotation information. The 
Senate Committee on Banking, Hous- 
ing, and Urban Affairs, in its Report 
to Accompany S. 249.” stated that: 
arguments about the SEC’s euthority are 
not in the best interest of investors or the 
industry. for they can only result in sub- 


_ Stantial delays in implementing the commu- 


nications systems necessary for the national 
market system. 8. 249 is designed to make 
the SEC’s authority over such systems and 
the operations of a national market system 
clear. 7 

Because the 1975 amendments now 
place explicit Commission authority to 


poses of creating a moving ticker display 
would be modified by paragraph (e) of pro- 
posed ruje 11Aa3-1. 

Pub. L. $4-29 (June 4, 1975) 

See the adopting release, supra note 5, 
at 2,37 FR 24173. 

*Certain exchanges, in responding to the 
proposal] of the rule, challenged the Com- 
mission’s authority to adopt the rule under 
the provisions of the Act cited by the Com- 
mission; they argued that the Commission's 
sole authority over last saie reports, at that 
time, rested in section 19¢b) of the Act and, 
therefore, the consolidated system would be 
required to be implemented pursuant to the 
procedures set forth in that section of the 
Act. 


2S. 249 contained provisions which were 
the basis for section 11A of the Act. 


21Senate Committee on Banking, Housing, 
and Urban Affairs, Report te Accompany S. 
249, S. Rep. No. 94-75, 94th Cong., Ist sess. 3 
(1975) (the “Senate Report’), at 9. 
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regulate the consolidated system in 
section 11A of the Act, the Commis- 
sion has determined, in conjunction 
with its consideration of ways of im- 
proving the operation of the consoli- 
dated system, to propose its amend- 
ments to rule 17a-15 under section 
11A of the Act as well as the other sec- 
tions of the Act previously cited as au- 
thority for that rule, and to renumber 
the rule under that section. 

In addition to consolidating and ex- 
plicitly stating the Commission's 
power to regulate the dissemination 
and use of last sale and quotation in- 
formation, the 1975 amendments also 
include certain’ provisions which 
render portions of rule 17a-15 either 
unnecessary Or inappropriate. For ex- 
ample, rule 17a-15, as amended in 
1974,*? contains procedures permitting 
any person who is denied or limited 
access to jast sale reports disseminated 
pursuant to an effective plan to appeal 
such action to the Commission.* This 
provision is redundant and in some 
technical respects inconsistent with 
the extensive procedures set forth in 
section 11A(aX5) of the Act which 
govern denial or limitation of access 
by registered securities information 
processors.” Similarly, rule 17a-15 in- 
directly imposes certain minimal dis- 
play standards on vendors of market 
information by requiring that any 
plan filed pursuant to the Rule impose 
these display standards on vendors. 
This indirect procedure was used be- 
cause, prior to the adoption of the 
1975 amendments, the Commission did 
not directly regulate securities infor- 
mation processors. However, section 
11A(c)(1) now provides the Commis- 
sion with plenary authority to regu- 
late the manner in which vendors dis- 
play transaction reports.* In addition. 
rule 17a-15 is limited in its application 
to “securities registered or admitted to 
unlisted trading privileges on an ex- 
change,” 7 whereas section 1L1A(a)(2) 
permits the Commission to designate 
any security (other than an exempted 


See Securities Exchange Act release No. 
11097 (Nov. 13, 1974), 39 FR 40941. 

23 See rule 17a-15¢<i). 

*For example, section 11A(b))(5)(A) of the 
Act is substantively identical to rule 17a- 
15¢i) (1) and (2) with the exception that the 
statute requires registered securities infor- 
mation processors to file initially with the 
Commission a notice of denia] and also per- 
mits the Commission to grant stays summa- 
rily. However, because the provisions of rule 
17a-154i) are somewhat broader in scope 
than the provisions of section 11A(b)(5), 
these procedures have been retained in the 
proposal in modified form. 

*See section 11A(c1) (A) AND (B). 
These display requirements, currently con- 
tained in ruie 17A-15, would be relocated in 
proposed rule 11Ae}-2 which is being pro- 
posed simultaneously with these amend- 
ments. See proposed rule 11Ac}-2 release, 
supra note 1. 

*6 Rule 17a-15(a). 
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security) as qualified for trading in 
the national market system.?’ Pro- 
posed rule 11Aa3-1 has been revised to 
reflect these and other changes in the 
regulatory structure of the Act. 


B. RETRANSMISSION 


The term “retransmission” refers to 
the communications process by which 
the entire data stream of transaction 
reports disseminated through the con- 
solidated system would be received by 
a vendor and retransmitted to its sub- 
seribers as a moving ticker display.* 
While rule 17a-15 does not address re- 
transmission, the Joint Industry Pian 
provides: 

Vendors will not be permitted to retrans- 
mit on a continuous basis the consclidated 
last sale prices received by them, except as 
may be incidental to the operation of ap- 
proved interrogation devices or display de- 
vices.~" 

The Commission believes that the 
retransmission prohibition may have 
an anticompetitive impact on vendors 
of securities informaticn which is not 
necessary or appropriate in further- 
ance of the purposes of the Act. Ac- 
cordingly, the Commission has pro- 
posed to include a provision in rule 
11Aa3-1 which would eliminate the re- 
transmission prohibition contained in 
the Plan as of March i, 1979.°° Howev- 
er, in order to assure the continued 
availability of transaction information 
in accordance with the objectives of 
the Act, the Commission proposes to 
permit any exchange, association or 
person authorized to implement or ad- 
minister a plan under the rule to con- 
dition retransmission upon apbpropri- 
ate undertakings by a vendor to assure 
that (i) subseriber charges for the re- 

7See market structure statement, supra 
note 15, ai 45-46, 43 FR 4360-61. 

“The term “retransmission” as used in 
this release should not be confused with the 
use of that term in ihe Commission’s recent 
proceedings in the Matter of Bunker Ramo 
Corporation, GTE Information Systems In- 
corporated and Options Price Reporting Au- 
thority announced in Securities Exchange 
Act Release (so. 14784 (May 19, 1878), 43 FR 
22469. in that proceertir the term “re- 

referred (9 a feature provided 
ssor for the Gptions Price Re- 
whereby a vendor can 
d recapture messages which have 
not been sent properly as a result of a mal- 
function in the processor’s computer Gr 
transmission facilities or which, while trans- 
mitted by the central processor, have (1) 
been lost or garbled through interference 
on the communications circuit, or (2) not 
been received properly as a result of a 
breakdown in the vender’s equipment. Id. n. 
3: 

*Section VilI(a) and (b) of the Plan. See 
section Vic) of the Plan which provides that 
last sale information made available to ven- 
dors by the processor shall be ‘‘for the pur- 
pose of servicing approved interrogation de- 
vices * * * and not for the purposes of fur- 
nishing a ticker display.” 

*See proposed rule 11Aa3-1l(e). 
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ceipt of transaction reports on moving 
ticker displays are collected; (ii) trans- 
action reports which are retransmitted 
for display in moving tickers are dis- 
played at substantially the same rate 
and time as reports directly dissemi- 
nated by the exchange, association or 
plan processor; and (iii) the vendor 
mainiains procedures amd facilities 
sufficient to ensure the accurate and 
reliable display of transaction reports. 

1. Background. Prior te the imple- 
meniation of the consolidated system, 
the NYSE and Amex each operated 
and maintained a nationwide network 
of telecommunication lines leased 
from Western Union (‘ticker net- 
work’) supplying, on an exclusive 
basis, all last sale data displayed on 
moving tickers. Securities information 
processcrs were permitted to use this 
infort ion to create a data base from 
which subscribers could, upon sepa- 
rate inquiry, recall market informa- 
tion over the vendcr’s proprietary 
communication lines for display in in- 
terrogation devices. However, the ex- 
changes required that any moving 
ticker. whether displayed in an inter- 
rogation device or on a separate wall 
unit, be supplied data directly from 
the ticker network, 

Vendors of securities information 
were not then required to pay the 
NYSE or Amex for the receipt of last 
sale data displayed on moving tickers 
or through interregation devices; * 
however, subscribers of the vendors 
were required to pay a fee directly to 
the NYSE and Amex in addition to 
the charges imposed by vendors for 
particuiar display units.** Prior to 
1968, the exchanges’ fee were assessed 
on a geographc basis, according to the 
Gistance of the subscriber from New 
York City. However, in 1968, this prac- 
tice was altered to provide that ex- 
change fees be imposed on a geo- 
graphically uniform basis throughout 
the United States. Fees were assessed 
for each display device * and were 
based upon the amount of equipment 
and services provided by the 
changes. The highest fee was for re- 
ceipt of last sale reports through a 
ticker tape device furnished by an ex- 
change (with data supplied through 
the ticker network); a lesser charge 
wes imposed if last sale reports were 
to be displayed on a moving ticker 
leased from a vendor either on a sepa- 
rate wall unit or through an interroga- 
tion device (with data supplied 
through the ticker network); the 
smailest charge was for the receipt of 
transaction information, upon sepa- 


“Currently, vendors are required to pay 
the CTA for the receipt of data over high 
speed data transmission lines. 

*Persons wishing to receive an actual 
printed ticker tape could, however, lease the 
printer directly from the NYSE or Amex. 

“ However, charges were redueed for mul- 
tiple devices at a single location. 


ex-_ 


rate inquiry, through an interrogation 
device to which data was supplied over 
the vendor’s proprietary transmission 
lines. ** 

In response to the publication of 
both proposed versions of rule 17a-15, 
the Commission received commen- 
tary * requesting that the exchanges 
be permitted to maintain their uni- 
form charges and that the rule specifi- 
cally include a retransmission prohibi- 
tion in order to assure the collection 
of these fees and thereby the viability 
of the ticker network. In the second 
proposal of the rule and in the version 
adopted, the Commission included a 
provision expressly permitting ihe 
maintenance of this fee structure. 
Rule 17a-15<f) provides: 

Nothing in this section shail preclude any 
exchange or association, separately or joint- 
ly: (1) From imposing reasonable, uniform 
charges (irrespective of geographic location) 
for distribution of last sale reports; nor (2) 
from reguiring any vendor which distributes 
er displays last sale reports to make the last 
sale reports it distributes or displays availa- 
ble to ail qualified subcribers throughout 
tie continental United States and to impose 
uniform charges on its subscribers (irrespec- 
tive of geographic location). 

While declining to include a retrans- 
mission prohibition in the rule, the 
Commission did not raise any objec- 
tion to its inclusion in the Plan: 


In not objecting to the Plan’s limitations 
on retransmission, the Commission recog- 
nized that the principal effect of this provi- 
sion would be to maintain in the self-regula- 
tory bodies (through the CTA) the control 
that the primary exchanges currently exer- 
cise over their own ticker distribution net- 
works. Independent vendors would be able 
to engage in the distribution of last sale 
data via monitoring or interrogation devices 
and to market equipment for the display of 
data via a ticker; however, they would not 
be permitted to distribute a continuous 
stream of data for ticker display purposes. 
This funciion would remain the sole prerog- 
ative of the CTA.* 

In support of its retransmission posi- 
tion, the Commission identified four 
potentially harmful effects from elimi- 
nating the prohibition. First, it was 
felt that the loss of geographically 
uniform charges for ticker informa- 
tion, because vendors would be free to 
charge rates differing from the CTA’s 
for supplying ticker displays, could 
impede the dissemination of last sale 
data to distant locations, thereby 
having anticompetitive effects on bro- 
kers in those areas. Second, because 
vendors would presumably concen- 
trate their marketing efforts on easily 
accessible urban areas thereby leaving 
distribution to remote areas to the 


“Tf an interrogation device was capable of 
displaying a moving ticker two fees were as- 
sessed: One for the moving ticker and one 
for the interrogation device itself. 

% See file No. S7-433. 


Second Plan Release, supra note 9, at 8- 
9. 
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CTA, the CTA would be forced to in- 
crease its general level of charges 
which might threaten the entire fi- 
nancial viability of the ticker 
network.*7 Third, concerns were raised 
that there might be a deterioration of 
ticker reliability because’ vendors 
might not maintain sufficient back-up 
systems. Finally, retransmission would 
result in the loss of direct regulatory 
oversight by the Commission because 
vendors were not then subject to its 
express regulation.** 

The Commission also considered the 
possible anticompetitive effects on 
vendors of retaining the retransmis- 
sion prohibition. While recognizing 
that competition in the distribution of 
ticker information might lower sub- 
scriber costs, particularly in metropoli- 
tan areas, the Commission concluded 
that the ‘‘widespread availability of 
ticker services is more important to 
the public interest than selective price 
cutting.” ** Moreover, the Commission 
expressed confidence that the prohibi- 
tion would not impair competition 
among vendors in the types of ticker 
services offered: 


The vendors would still be free to develop 
new and better interrogation and monitor- 
ing devices and to continue to upgrade the 
variety of software. packages available in 
conjunction with this type of service. Even 
in the market for ticker services alone, 
there is no restriction on the competitive 
marketing of various kinds of devices which 
may be- used to display the ticker nor on 
various ways of presenting it, such as selec- 
tive tickers.” 


The Plan thus continued the histori- 
cal control enjoyed by the NYSE and 
Amex over the distribution of last sale 
reports by transferring control of the 
ticker network to the CTA. As a result, 
although vendors receive transaction 
reports on a current basis over high 
speed data transmission lines for use, 
in response to specific inquiry, on 
their interrogation devices,*' 
moving ticker in the country “ is sup- 
plied data over the low speed data 
transmission lines constituting the 
ticker network. The Plan also retains 
the geographically uniform fee struc- 
ture permitted by rule 17a-15 which 
has provided substantial revenue to 
the CTA.* 


37 See discussion infra. 

Id. at 9-10. 

Td. at 10. 

Td. 

“Due to the use of high speed data trans- 
mission lines implemented as part of the 
consolidated system, this data remains cur- 
rent even when the ticker network, which 
uses low speed lines, is late. See note 12 
supra. 

“The CTA indicates that there are pres- 
ently in service approximately 15,000 net- 
work A and 8,000 network B moving tickers, 
as compared with more than 45,000 interro- 
gation devices (some of which display 
moving tickers and hence are counted 
twice). 

‘For the fiscal year ended December 31, 
1977, aggregate CTA ticker network revenue 


every - 
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2. Reuters’ request. In March 1976, 
the Commission published for public 
comment a letter. received from Reu- 
ters Ltd. (“Reuters”) requesting that 
the Commission modify or eliminate 
the retransmission prohibition con- 
tained in the Joint Industry Plan to 
enable Reuters to market a new 
moving ticker display device called the 
“Monitor.” 44 Reuters proposed to serv- 
ice the device solely with information 
received from the CTA over high 
speed data transmission lines and 
transmitted to subscribers over its pro- 
prietary communications network.*® 
This procedure would permit the cre- 
ation of a meving ticker in a novel 
format “© from information received 
over high speed data transmission 
lines rather than linking the device di- 
rectly to the CTA ticker network and 
would thereby permit creation of a 
moving ticker display which is not sub- 
ject to the same delays as the ticker 
network.*? The CTA and certain ven- 
dors submitted written comments in 
response to the Commission’s request 
for comment. *$ 

Following expiration of the formal 
comment period, representatives of 
Reuters and the CTA held extensive 


discussions concerning those circum- 


stances under which the CTA might 
permit Reuters to retransmit. In 
August 1976, the CTA solicited further 
comment from  vendors,*® and, on 
August 18, 1976, the Legal and Policy 
Committee of the CTA considered and 
rejected the Reuters request. No fur- 
ther action was taken by the Commis- 
sion with respect to the retransmission 


was approximately $4,260,000 for network A 
and $1,725,000 for network B. Operating ex- 
penses for the ticker networked (e.g., main- 
tenance of the low speed data transmission 
lines) were approximately $1,900,000 and 
$1,130,000, respectively, for the same period. 

“See Securities Exchange Act Release 
Nos. 12162 (Mar. 3, 1976) (‘Reuter release”) 
and 12138 (Apr. 6, 1976), 41 FR 10499 and 41 
FR 15924. See Commission file No. S7-620. 

* Because the Monitor would only receive 
information from a single data source, it 
would not require duplicative computer 
hardware necessary to read both Reuters’ 
data transmission and the ticker network. 

**The moving ticker which Reuters pro- 
posed to make available on the Monitor was 
a so-called “cascading” ticker; i.e., each 
transaction report would be displayed hori- 
zontally and would move down the screen, 
rather than across. Use of this format would 
permit Reuters to include additional infor- 
mation with each transaction report, such 
as a more complete description of the secu- 
rity. and net price change. Although a simi- 
lar display might be created from ticker net- 
work data, if each display device were pro- 
grammed to retrieve additional data from 
the vendor’s proprietary data base, this pro- 
cedure would be significantly more costly 
than permitting centralized processing at 
the vendor’s data, base center with a single 
communications iine to each display device. 

* See note 55, infra. 

See file No. S7-620. 

* See Id. 
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prohibition contained in the Plan 
prior to the market structure state- 
ment, in which the Commission stated 
that it would reconsider retransmis- 
sion at this time. 

In conjunction with its proposed 
amendments to rule 17a-15, the Com- 
mission believes that it is appropriate 
to reexamine the retransmission pro- 
hibition. In addition to the various 
policy matters considered at the time 
of the adoption of rule 17a-15 and the 
approval of the Plan, the 1975 amend- 
ments expressly extended the authori- 
ty of the Commission to assure that 
market information is made available 
by exchanges, associations and persons 
acting on their behalf in a manner 
which is consistent with the Act, in- 
cluding the development of a national 
market system. 

The statutory scheme set forth in 
section LIA of the Act contemplates 
that exclusive processors such as the 
CTA may exercise exciusive control 
over collecting and processing certain 
securities information. However, the 
Act further contemplates that exclu- 
sive processors will function as neutral 
suppliers of that information to com- 
peting vendors for distribution to sub- 
scribers.*' The continued existence of 
the CTA’s control over the CTA ticker 
network may thus be inconsistent with 
the balance sought by the Act between 
the potential for efficiency derived 
from centralized data collection and 
the need for competition in the distri- 
bution of securities information. 

2. Summary of comments. In re- 
sponse to the Reuters Release, the 
Commission received comment letters 
from Reuters, the four principal ven- 
dors of moving ticker displays and 
from the CTA. Commentary focused 
on the anticompetitive effects of the 
prohibition and its continued validity 
under the Act, as well as the need to 
maintain the current financial ar- 
rangements and operational integrity 
of the network. The Commission has 
carefully considered these comments 
and, in proposing an end to the re- 
transmission prohibition, has included 
certain conditions intended to respond 
to these concerns. 

In its initial request that the Com- 
mission reexamine the retransmission 
prohibition, Reuters argued that the 
prohibition was anticompetitive in 
nature and inconsistent with the Act: 


See, eg. sections l11A(b)(5) and 
11A(c)(i) of the Act. The CTA and SIAC, 
the processor for the Plan, are each “‘exclu- 
sive processors” registered with the Com- 
mission. The terms “exclusive processor” 
and “securities information processor,” the 
statutory designation for vendors, are de- 
fined in section 3(a)(22) of the Act. In addi- 
tion, section 23(a)(2) of the Act specifically 
requires that the Commission balance the 
anticompetitive impact of its regulatory pro- 
posals against the regulatory purposes of 
the Act. 

*1See Senate Report, supra note 21, at 11- 
52 
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Requiring Reuters to utilize (the ticker 
network) as existing vendors do makes it 
necessary for Reuters to develop at great 
cost, and for subscribers to take at a higher 
price, otherwise completely unnecessary ad- 
ditional equipment. to be attached to the 
Monitor receiver * * *. The effect of the re- 
transmission prohibitions is to protect the 
few existing vendors which utilize (the 
ticker network) provided by the CTA 
against the development cf new and more 
efficient forms of competition—to maintain 
them in a virtual monopoly position.* 


Reuters pointed out that in the 1975 
amendments the Congress had 
charged the SEC with an explicit and perva- 
sive obligation to eliminate all present and 
future competitive restraints that could not 
be justified by the purposes of the Exchange 
Act. The Commission was directed to remove 
existing burdens on competition and to re- 
frain from imposing, or permitting to be im- 
posed, any new regulatory burden “not 
necessary or appropriate in furtherance of 
the purposes of the Exchange Act,.** 


Reuters concluded by noting that ail 
of the concerns previously raised by 
the Commission as a basis for permit- 
ting the retransmission prohibition 
were addressed and alleviated by its 
proposed Monitor system. 


In response to the Reuters release, 
certain vendors and the CTA respond- 
ed to the asserted anticompetitive ef- 
fects of the prohibition against re- 
transmission. First, these commenta- 
tors rejected the notion that the re- 
transmission prohibition was anticom- 
petitive. According to these commen- 
tators, the ability of all vendors to re- 
ceive transaction data upon equal 
terms permitted fair and open compe- 
tition and sufficiently allowed vendors 
to compete and innovate in the 
manner of display of this information. 
These commentators argued, in effect, 
that the 1975 amendments do not re- 
quire competition in the dissemination 
of market information to vendors and 
specifically contemplate that an exclu- 
Sive processor might perform this 
function. In addition, these commenta- 
tors argued that removal of the re- 
transmission prohibition may have 
certain anticompetitive effects. It was 
asserted that, since Reuters would be 
the only vendor immediately capable 
of utilizing high speed data transmis- 
sion for purposes of creating a moving 
ticker, it would be at a technological 
advantage with respect to the other 
vendors. Furthermore, it was argued 
that permitting vendors to act as inie- 
grated moving ticker processors would 
put other vendors who only’ market 
moving ticker display devices at an 
economic disadvantage, especially if 


** Reuters release, supra note 44, 41 FR at 
10500 and 10502. 

“Committee of Conference, Report to Ac- 
company S. 249, H.R. Rep. No 94-249, 94th 
Cong., Ist Sess. $4 (1975). See Reuters re- 
lease, supra note 44, 41 FR at 16501-2. 
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the ticker network were to be discon- 
tinued.’ Finally, some commentators 
asserted that making a moving ticker 
available only in conjunction with 
other services provided on an interro- 
gation device constituted 4 tie-in ar- 
rangement which was inconsistent 
with basic antitrust principles and, 
therefore, with the Act. 

Apart from arguments regarding the 
anticompetitive nature of the retrans- 
mission prohibition, most commentary 
concerned the continued financial in- 
tegrity of the ticker network if ven- 
dors were permitted to retransmit 
transaction data. Commentators 
argued that the ticker network would 
be destroyed if retransmission were al- 
lowed because vendors would capture 
the more lucrative urban ticker busi- 
ness through differential pricing, 
thereby raising rates for subscribers in 
remote areas. Additionally, certain 
vendors uestioned the negative 
impact upon competition among ven- 
dors if subscribers who received 
moving ticker displays consisting of re- 
transmitted data were to pay less than 
subscribers who received a display of 
data transmitted over the ticker net- 
work. 


Commentators also expressed con- 
cerns about certain operational as- 
pects. concerning retransmission. First, 
the CTA and-certain vendors ques- 
tioned the reliability of vendor propri- 
etary transmission lines and whether 
there were. in existence sufficient 
backup facilities (including both com- 
puters and data transmission lines) to 
assure uninterrupted service. Second, 
vendors expressed concern regarding 
the uniformity of data presentation. 
Because of the unitary nature of the 
ticker network, all moving tickers re- 
ceive last saie data at the same time in 
the same format, including the dele- 
tion of certain information during pe- 
riods of active trading. Some commen- 
tators noted that retransmission 
might alter this synchronization by 
permitting a vendor receiving informa- 
tion over high speed data transmission 
lines to display that information on a 
moving ticker prior to the dispiay of 
that information on a moving ticker 
fed by the low speed ticker network, 
and including material which was de- 
leted from the ticker network.** Addi- 


**In this connection, one vendor requested 
that the Commission, if it were to permit re- 
transmission, require that vendors make 
this information availiable to other vendors 
through a standard computer interface at 
reasonable charges. 

°° The ticker network provides information 
to moving tickers at the rate of 900 charac- 
ters per minute, the maximum speed at 
which a linear wall display of this informa- 
tion would be legible. As a result ef this 
speed limitation, during periods of active 
trading complete transaction reports: may 
not be disseminateti without considerable 


tionally, despite the 1975 amendments, 
some commentators questioned the 
ability of the Commission to regulate 
these matters adequately absent the 
registration of vendors under section 
11A of the Act. 

Finally, certain commentators dis- 
cussed the usefulness of the ticker net- 
work in the current environment in 
which the same information is availa- 
ble, without delay, by means of high 
speed data transmission lines. The 
CTA-argued that maintenance of the 
ticker network is necesssary, in addi- 
tion to its utility in providing broad 
dissemination of market information, 
to preserve the complete and ojficial 
record of all transaction data. To the 
contrary, one vendor argued that the 
ticker network is redundant and is no 
longer the official record of trading 
since transaction reports are logged by 
SIAC at the time they are received, 
not at the time they are displayed on 
moving tickers: This vendor argued 
that ultimately the ticker network 
should be entirely replaced by the- 
high speed data transmission system 
which is not subject to delays and pro- 
vides information to ail display devices 
at the same time. 

4. Proposal. After consideration of 
these comments, the Commission has 
initially determined that the prohibi- 
tion against retransmission may have 
anticompetitive effects which are not 
necessary or appropriate in further- 
ance of the purposes of che Act. The 
prohibition, in effect, requires that 
vendors providing interrogation de- 
vices which also display a moving 
ticker pay for the maintenance of du- 
plicative and redundant data transmis- 
sion lines and receptor mechanisms. 
Additionally, the prohibitions may 
impede development. of innovative 
moving ticker displays by requiring de- 


delay. Therefore, the CTA has adopted pro- 
cedures whereby, during periods of active 
trading, certain information, such as the 
volume of a transaction, is deleted from the 
ticker network (but not the high speed data 
transmission line). Despite these measures, 
the ticker network often reports transac- 
tions several minutes after they are report- 
ed on the high speed lines. It has been 
argued that the flexibility of interrogation 
device cathcde ray tube terminais wouid 
permit a vendor creating a moving ticker 
from the high speed lines to avoid these 
delays or at least include deleted informa- 
tion without incurring further delays. In ad- 
dition, the CTA has approved for usage cer- 
tain types of moving tickers which display 
only transaction reports with respect to se- 
lected securities. Since these ‘‘selective” 
moving tickers are required to be supplied 
Gata from the ticker network, they are sub- 
ject to the same delays and deletions as are 
moving tickers displaying transaction re- 
ports for all securities on that network. If 
vendors were permitted to retransmit data 
to create a selective moving ticker, such a 


* display would not be delayed even if data 


were displayed at 900 characters per minute. 
See note 12, supra. 
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centralized processing by vendors to 
create those displays.*® 

However, the Commission continues 
to believe thet the ticker network is an 
important mechanism for dissemina- 
tion of market information and should 
be retained. It provides a means 
whereby investors, brokers, and deal- 
ers can obtain current last sale data at 
a reasonable price. Furthermore, 
through its geographically uniform 
fee structure, the ticker network as- 
sures that this important market in- 
formation is disseminated to remote 
areas of the country at costs which are 
not prohibitive.*? Therefore, the Com- 
mission believes that removal of the 
retransmission prohibition should be 
accompanied by measures designed to 
assure the continued viability of the 
ticker network. 

The Commission proposes to permit 
a vendor to use its proprietary commu- 
nications network, through which the 
vendor presently services subscriber 
interrogation devices, to transmit 
ticker information to subscribers. The 
ticker information would be in any 
CTA-approved format; ** however, the 
CTA would be permitted to charge 
each subscriber receiving moving 
ticker information retransmitted by a 
vendor the same fee paid by subscrib- 
ers to the CTA ticker network. Accord- 
ingly, vendors would be provided with 
improved competitive opportunities 
with respect to the provisions of 
moving ticker displays by permitting 
increased communications flexibility 
and more varied ticker formats.** How- 
ever, all subscribers, whatever their 
source of moving ticker information, 
could be required by the CTA to pay a 
uniform access charge for that infor- 
mation. Therefore, the proposed rule 


56For example, a vendor could not create a 
selective moving ticker at its central data 
base center but would be required instead to 
have data selection occur in each of its re- 
ceptor devices connected to the CTA ticker 
network. Similarly, a vendor proposing to 
provide a cascading moving ticker would be 
required to program each interrogation 
device to recall data from the vendor’s cen- 
tral data base ratier than creating a single 
centralized data stream. 

57See note 60, infra. 

‘The CTA, through its contracts with 
vendors, retains the power to approve the 
display format of any moving ticker or in- 
terrogation device. We understand that the 
CTA has never disapproved a proposed dis- 
play format. 

59For example a vendor may provide a “‘se- 
lective’ ticker of transaction reports for 
only certain specified securities which 
would be less subject to delay than such a 
display created from the ticker network. To- 
gether with the opportunity to provide 
. ticker formats adapted to the particular 
needs of subscribers, vendors may achieve 
certain technical economies resulting from 
not having to accommodate the CTA ticker 
network feed, thereby possibly reducing the 
costs to subscribers of leasing retransmitted 
displays from vendors. 
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would not alter the current CTA reve- 
nue stream.© In addition, the rule 
would permit the CTA to assure, by 
amendment to the joint industry plan, 
that any vendor providing retransmis- 
sion services does so accurately and re- 
liably and that the display of the 
entire data stream of transaction re- 
ports is substantially synchronized.* 


C. DESCRIPTION OF PROPOSED RULE 
11Aa3-1 


Proposed rule 11Aa3-1 retains the 
basic regulatory approach of rule 17a- 
15; however, it is potentially broader 
in its scope, applying to transaction re- 
ports * in “reported securities,” i.e., 
any securities or class of securites with 
respect to which transaction reports 
are required to be disseminated pursu- 
ant to the joint industry plan ® (or 
any other transaction reporting plan 
declared effective by the Commission) 
as well as any other security or class 
of securities designated by the Com- 
mission as a “qualified security” pur- 


‘While this may alleviate the concern 
that competitive pricing would eventually 
lead to the demise of the CTA network, it 
may also be criticized because vendor sub- 
seribers would be receiving no separate serv- 
ice from the CTA and, accordingiy, would be 
subsidizing all other persons receiving infor- 
mation by means of the ticker network. The 
Commission wishes to specifically solicit 
comment on the necessity of this subsidy. 

The Commission understands that ven- 
dors may program their interrogation de- 
vices to display transaction reports at ap- 
proximately the same rate as the moving 
ticker. However, due to the use of deletion 
modes on the ticker network (see note 55, 
supra), if may not be feasible during periods 
of active trading for vendors to display re- 
transmitted data at precisely the same time 


as the ticker network. In addition, a vendor 


providing a selective moving ticker may pro- 
vide transaction reports at the same rate as 
the entire moving ticker while a vendor re- 
ceiving such data over the ticker network 
would, in effect, be displaying data at a 
slower rate. 

©The term “transaction report” is defined 
in paragraph (a)(1) of the proposal as a 
repe*t containing the price and volume asso- 
ciated with a compieted transaction involv- 
ing the purchase or sale of a security 
(“transaction”) and is used in lieu of the 
term “last sale report’’ which is employed in 
Rule 17a-15. 

The joint industry plan requires dissemi- 
nation of transaction reports in ‘eligible se- 
curities” which are defined as al! stocks and 
long-term warants listed or admitted to un- 
listed trading privileges on the NYSE or 
Amex on the date of full implementation of 
the consclidated system (Apr. 30, 1976), all 
stocks and long-term warrants listed or ad- 
mitted to unlisted trading privileges on any 
other exchange which, on Apr. 30, 1976, met 
either NYSE or Amex listing standards, all 
stecks and long-term warrants listed or ad- 
mitted to unlisted trading privileges on any 
exchange after Apr. 30, 1976, and which 
substantially meets either NYSE or AMEX 
listing standards and any right to acquire an 
eligible security which is traded on the same 
exhange as the eligible security. 
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suant to section 11A(a)2) of the Act 
and as to which transaction reports 
are required to be collected, processed, 
and made available pursuant to the 
rule. * The proposal requires every ex- 
change to file a transaction reporting 
plan *® with the Commission with re- 
spect to transactions in all reported se- 
curities effected through the facilities 
of such exchange.“ Similarly, every 
association whose members effect 
over-the-counter transactions in re- 
ported securites and every nonmember 
broker or dealer who effects transac- 
tions in reported securites which are 
not otherwise reported and made 
available in accordance with the Rule 
must file transaction reporting 
plans. *? Since the proposal represents 
an amendment to rule 17a-15, it will 
not be necessary for the sponsors of 
the joint industry plan or any other 
plan, or amendment thereto, filed 
with and declared effective by the 
Commission pursuant to rule 17a-15 to 
refile plans with the Commission for 
approval under rule 11Aa3-1. * 

The proposal retains the require- 
ment contained in rule 17a-15 that 
any plan filed thereunder include 
copies of all governing documents re- 
lating to any entity (including a trans- 
action reporting association ® like the 
CTA) authorized to implement or ad- 
minster the plan and specify: (1) The 
manner of collecting, processing, and 
disseminating transaction reports, (2) 
applicable standards and methods as- 
suring promptness of reporting, accu- 
racy, and completeness of transaction 


** Proposed rule 11Aa3-1(a)(4). 

*® The term ‘‘transaction reporting plan” is 
defined in par. (a)(2) of the proposal as any 
plan for collecting, processing, and making 
available transaction reports with respect to 
transactions in reported securities filed with 
the Commission and meeting the require- 
ments of the rule. Rule 17a-15 does not spe- 
cifically define the term “‘plan;” however, it 
requires the filing of a plan “for the dis- 
semination of information required to be re- 
ported pursuant to this section.” See Rule 
17a-15(a). 

% Proposed rule 11Aa3-1(b)(1). This re- 
quirement is currently contained in rule 
17a-15(a). 

Proposed rule 11A-301(b) (1) and (2). 
This rquirement is currentiy contained in 
rule 17a-15 (a) and (b). 

* Similarly, any exemptions granted pur- 
suant to rule 17a-15(h) or any existing Com- 
mission interpretation of rule 17a—15, to 
the extent relevant, would remain in effect. 
See Securities Exchange Act Release No. 
11317 (Mar. 28, 1975), 40 FR 15461. See also 
Securitics Exchange Act Release Nos. 11385 
(Apr. 30, 1975) and 14651 (Apr. 11, 1978), 40 
FR 19888 and 43 FR 16582. 

"The term “transaction reporting assc.: 
ation” is defined in par. (a)(5) of the propos- 
al as any person authorized to implement or 
administer any transaction reporting plan 
on behalf of persons acting jointly in filing, 
amending, implementing or administering a 
transaction reporting plan. See proposed 
rule 11A-3-1(a)3) which would specifically 
permit such joint action. 
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reports, and (3) rules or procedures de- 
signed to assure that transaction re- 
ports will not be disseminated in a 
fraudulent or manipulative nammer. ” 
In addition, the current rule and the 
proposal both require a statement re- 
garding the terms of access to infor- 
mation made available pursuant to 
plan although the proposal wouid re- 
quire a more specific statement which 
should conform to the general stand- 
ards set forth in ‘section 11A(b) of the 
Act.7! The proposal would also require 
that a transaction reporting plan 
specify broker-dealer reporting re- 
quirements and the manner in which 
transaction reports will be consolidat- 
ed to assure that the single data 
stream contemplated by the rule is 
achieved.” 

Proposed rule 11Aa3-1 differs from 
rule 17a-15 in two principal respects. 
First, unlike rule 17a-15, proposed rule 
11Aa3-1 explicitly sets forth the 
manner in which any effective trans- 
action reporting plan may be amend- 
ed. The proposal requires that any 
proposed amendment to a plan be filed 
with the Commission, noticed for 
public comment and approved by the 
Commission prior to effectiveness. ™ 
However, if the Commission finds that 
the proposed amendment is of a tech- 
nical or ministerial nature, or if such 
action is necessary or appropriate in 
the public interest, for the the protec- 
tion of investors or the maintenance 
of fair and orderly markets, to facili- 
tate the establishment of a national 
market system or otherwise in further- 
ance of the purposes of the Act, the 
proposal would permit the Commis- 
sion to deciare an amendment effec- 
tive on a temporary basis not to 
exceed 120 days, upon publication of 
notice of such amendment. ** 

The proposal would also differ from 
rule 17a-15 in specfically adressing re- 
transmission. The rule would provide 
that, on and after March 1, 1979, no 
exchange or association may prohibit, 
condition, or otherwise limit retrans- 
mission of the entire data stream of 
transaction reports on a current and 
continuous basis for the purpose of 
creating a moving ticker display. ” The 
rule would, however, permit an ex- 
change or association to condition re- 
transmission by provisions included in 
an effective transaction reporting 


*Proposed rule 11Aa3-1(b4) (ii), Civ), 
and (v); rule 17a-15(b)(a) (2) and (3). 

"Proposed rule 11Aa3-1(b)(4X vi); 
17a-15(b)(4). 

Proposed rule 11Aa3-1(b)(4) (i) and (iii). 

73Proposed rule 11Aa3-1 (b)(5), and (c)(1), 
and (2). 

*Proposed Rule 11Aa3-1(c)(3). 
19(b3) of the Act. 
- %Proposed rule 11Aa3-1(e). While the 
proposal would not require that the partici- 
pants of the CTA amend the joint industry 
plan, it would render the retransmission 
provisions of the plan inoperative. 


rule 


Cf. sec. 
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plan to assure that: (i) Charges im- 
posed upn vendors and their subscrib- 
ers which are otherwise permitted by 
the rule” are collected, (ii) transac- 
tion reports available on a moving 
ticker via retransmission are displayed 
at substantially the same rate as 
transaction reports available through 
the ticker network,” and. (iii) any 
vendor which retransmits transaction 
reports maintain procedures and facili- 
ties to insure the accurate and reliable 
display of such reports. 

In addition, the proposal would 
amend rule 17a-15 in certain technical 
respects, including the following: 

(1) The proposal would prohibit any 
broker or dealer from effecting trans- 
actions in (or inducing or attempting 
to induce the purchase or sale of) any 
reported security without disseminat- 
ing transaction reports with respect to 
such transaction.”? Rule 17a-15 does 
not explicitly contain any similar pro- 
hibition but does require the filing of 
plans achieving this same result prior 
to February 26, 1973. Proposed rule 
11Aa3-1 is designed to maintain the 
requirement that all exchanges, asso- 
ciations and nonmember brokers and 
dealers file plans; therefore, it con- 
tains this prohibition which, in effect, 
would require the filing of a transac- 
tion reporting plan as a condition pre- 
cedent to trading in a reported securi- 
ty.° 

(2) Paragraph (i) of rule 17a-15, 
which sets forth procedures governing 
appeals to the Commission by persons 
who are denied or limited access to 
last sale reports, has been amended to 
apply only in those instances in which 
section 11A(b) of the Act would not 
govern appeal procedures. *! 

(3) The provisions of rule 17a-15 
which indirectly prescribe the manner 


%*An “effective transaction reporting 
plan” is defined in par. (a)(3) of the rule as 
any transaction reporting plan approved by 
the Commission pursuant to the rule. 

7See proposed rule 11Aa3-1(f). 

7% Although such a condition would permit 
substantial synchronization of moving tick- 
ers displaying the entire data stream of 
transaction reports, “selective” tickers dis- 
playing retransmitted transaction reports at 
900 characters per minute might display 
those reports prior to the time they are dis- 
played on moving tickers supplied data via 
the ticker network. 

Proposed rule 11Aa3-1(d)(2). 

®The proposal also retains those provi- 
sions of rule 17a-15 which prohibit an ex- 
change, association, or member thereof 
from making available transaction reports 
with respect to transactions in reported se- 
curities except pursuant to an effective 
transaction reporting plan and which re- 
quire every broker or dealer who is an ex- 
change or association member to promptly 
transmit to such exchange or association all 
information required by an effective trans- 
action reporting plan. See proposed rule 
11Aa3-1(d) (2), (3), and (4), and rule 17a-15 
(a) and (d), 

*' Proposed rule 11Aa3-1(g). 


in which market information vendors 
dispiay transaction reports have been 
incorporated into proposed rule 
11Aci-2 which is being proposed si- 
multaneously with this proposal.” 

Finally, the Commission notes that 
the provisions of rule 17a-15(f), which 
explicitly permit self-regulatory orga- 
nizations to charge geographically uni- 
form fees * for the receipt of transac- 
tion reports, have been retained in 
rule 11Aa3-1. However, we wish to em- 
phasize that the retention of these 
provisions is only meant to reflect the 
Commission’s current neutrality on 
this issue.* 


III. Text or Proposep AMENDMENT 


The Securities and Exchange Com- 
mission hereby proposes to amend rule 
17a-15 under the Act (17 CFR 240.17a- 
15) and to redesignate it as rule 
11Aa3-1 under the Act (17 CFR 
240.11Aa3-1) pursuant to its authority 
under the Securities Exchange Act of 
1934 (15 U.S.C. 78a et seq., as amended 
by Pub. L. No. 94-29 (June 4, 1975)) 
and particularly sections 2, 3, 6, 9, 10, 
11A, 15, 15A, 17, and 23 thereof (15 
U.S.C. 78b. 78c, 78f, 78i, 78j, 78k-1, 
780, 780-3, 78g, and 78w). 


§ 240.11Aa3-1 Dissemination . of transac- 
tion reports with respect to transac- 
tions in reported securities. 


(a) Definitions. For purposes of this 
section: 


8See rule 17a-15(b) and proposed rule 
11Acl1-2 release, supra note 1. Proposed rule 
11Aa3-1 would, however, still require that 
any transaction reporting plan filed pursu- 
ant to the rule provide that transaction re- 
ports made available to any vendor for pur- 
poses of display on interrogation devices be 
accompanied by a market identifier. 

8 This provision of rule 17a-15 requires 
continuation of the practice of geographi- 
cally uniform pricing with respect to supply- 
ing last sale data through moving ticker dis- 
plays which was established 1968. See dis- 
cussion infra. To the extent that commenta- 
tors believe that, either in connection with 
the Commission’s proposed amendments to 
rule 17a-15 permitting retransmission, or 
otherwise, uniform geographic pricing im- 
poses burdens on competition which are not 
necessary or appropriate in furtherance of 
the purposes of the Act, such commentators 
should provide the commission with the 
basis for that belief including an indication 
of those cost factors (other than the cost of 
obtaining current last sale data) which 
would justify the alteration of such a rate 
structure. Persons favoring elimination of 
geographically uniform pricing for either 
self-regulatory organizations or vendors 
should also provide estimates of the costs of 
providing subscribers with last sale informa- 
tion in various parts of the country. 2 

% Although a similar provision contained 
in the initial proposed version of rule 
11Aci-1 under the Act was eliminated from 
the rule, as adopted, that action also reflect- 
ed the Commission’s neutrality: See Securi- 
ties Exchange Act Release Nos. 13626 (June 
14, 1977), and 14415 (Jan. 26, 1978), 42 FR 
32418 and 43 FR 4342. 
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(1) The term ‘transaction report’ 
shall mean a report containing the 
price and volume associated with a 
completed transaction involving the 
purchase or sale of a security (‘‘trans- 
action’’). 

(2) The term ‘transaction reporting 
plan” shall mean any plan for collect- 
ing, processing, and making available 
transaction reports with respect to 
transactions in reported securities 
filed with the Commission pursuant 
to, and meeting the requirements of, 
this section. 

(3) The term “effective transaction 
reporting plan” shall mean any trans- 
action reporting plan approved by the 
Commission pursuant to this section. 

(4) The term “reported. security” 
shall mean (i) any security or class of 
securities designated as ‘‘qualified se- 
curities” by the Commission pursuant 
to section 11A(a)(2) of the Act and for 
which transaction reports are required 
to be collected, processed, and made 
‘available pursuant to this section; and 
(ii) any other security or class of secu- 
rities for which transaction reports are 
required to be collected, processed, 
and made available pursuant to any 
effective transaction reporting plan. 

(5) The term “transaction reporting 
association” shall mean any person au- 
thorized to implement or administer 
any transaction reporting plan on 
behalf of persons acting jointly under 
paragraph (b) of this section. 

(6) The term “plan processor” shall 
mean any national securities exchange 
(“exchange’’), national securities asso- 
ciation (“association”) or securities in- 
formation processor acting as an ex- 
clusive processor with respect to any 
transaction reporting plan. 

(7) The term “interrogation device” 
shall mean any securities information 
retrieval system capable of making 
available transaction reports or last 
sale data, upon inquiry, on a current 
basis on a terminal or other display 
device, or by any other means. 

(8) The term “moving ticker’ shall 
_mean any continuous real-time moving 
display of transaction reports whether 
made available on a discrete display 
unit or included on an interrogation 
device. 

(9) The term “vendor” shall mean 
any securities information processor 
engaged in the business of disseminat- 
ing transaction reports with respect to 
transactions in. reported securities to 
brokers or dealers on a real-time or 
other current and continuing basis, 
whether through an electronic com- 
munications network, moving ticker or 
interrogation device. 

. (10) The term “last sale data” shall 
mean. any price or. volume data con- 
tained in a transaction report. 

(b) Filing of transaction reporting 
plans. (1) Every ‘exchange shall, with 
respect to transactions in reported se- 
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curities effected through its facilities, 
and every association shall, with re- 
spect to transactions in reported secu- 
rities effected by its members other- 
wise than on an exchange, file with 
the Commission a transaction report- 
ing plan. 

(2) Every broker or dealer who is not 
a member of an exchange or associ- 
ation and who effects transactions in 
any reported security (a “nonmember 
broker or dealer’’) shall file with the 
Commission a transaction reporting 
plan with respect to such transactions 
unless transaction reports with respect 
to such transactions are collected, pro- 
cessed, and made available by an ex- 
change or association pursuant to an 
effective transaction reporting plan. 

(3) All exchanges, associations, and 
nonmember brokers and dealers are 
authorized to act jointly in filing a 
transaction reporting plan or any 
amendment thereto, or implementing 
or administering an effective transac- 
tion reporting plan. 

(4) Every transaction reporting plan 
filed pursuant to this section shall in- 
clude copies of all governing or con- 
stituent documents relating to any 
transaction reporting association or 
other entity which may be established 
to implement or administer the plan 
and shall specify, at a minimum: 

(i) Reporting requirements with re- 
spect to transactions in reported secu- 
rities for any broker or dealer subject 
to the plan; 

dii) The manner of collecting, pro- 
cessing, sequencing, and disseminating 
transaction reports; 

(iii) The manner of consolidating 
such transaction reports with transac- 
tion reports from other exchanges, as- 
sociations, and nonmember brokers 
and dealers; 

(iv) The applicable standards and 
methods which will be utilized to 
insure promptness of reporting, and 
accuracy and completeness of transac- 
tion reports; 

(v) Any rules or procedures which 
may be adopted to insure that transac- 
tion reports or last sale data will not 
be disseminated in a fraudulent or 
manipulative manner; and 

(vi) Specific terms of access to trans- 
action reports disseminated pursuant 
to the plan. 


Each such plan shall also provide that 
transaction reports made available to 
any vendor for display on an interro- 
gation device identify the marketplace 
where each transaction was executed. 
(5) Any person or persons who have 
filed a transaction reporting plan 
which has been approved by the Com- 
mission pursuant to this section may 
propose an amendment: to such plan 
by filing the form of:such proposed 
amendment with the Commission, to- 
gether with a statement of the pur- 
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pose of, and the basis under the Act 
for, such amendment. 

(c) Effectiveness of transaction re- 
porting plans. (1) The Commission 
shall publish notice of the filing of 
any transaction reporting plan, or any 
proposed amendment to any effective 
transaction reporting plan (‘‘proposed 
amendment”), together with the terms 
of substance in the filing or a descrip- 
tion of the subjects and issues in- 
volved, and shall provide interested 
persons an opportunity to submit writ- 
ten comments. 

(2) No transaction reporting plan 
filed pursuant to this section, or 
amendment to an effective transaction 
reporting plan, shall become effective 
unless the Commission, having due 
regard for the public interest, the pro- 
tection of investors, the maintenace of 
fair and orderly markets, and the need 
to remove impediments to, and perfect 
the mechanisms of, a national market 
system shall, after appropriate notice 
and opportunity for comment, by 
order approve. such plan or amend- 
ment, with such changes or subject to 
such conditions as the Commission 
may deem necessary or appropriate. 

(3) Notwithstanding. the provisions 
of paragraph (c)(2) of this section, a 
proposed amendment may be put into 
effect upon publication of notice of 
such amendment, on a temporary 
basis not to exceed 120 days, if the 
Commission finds that (i) such action 
is necessary or appropriate in the 
public interest, for the protection of 
investors or the maintenance of fair 
and orderly markets, to facilitate the 
establishment of a national market 
system or otherwise in furtherance of 
the purposes of the Act, or (ii) the pro- 
posed amendment involves only tech- 
nical or ministerial matters. 

(d) Prohibitions and reporting re- 
quirements. (1) No broker or dealer 
may effect any transaction in, or 
induce or attempt to induce the pur- 
chase or sale of, any reported security; 

(i) On or through the facilities of an 
exchange unless transaction reports 
with respect to transactions in such re- 
ported security effected on or through 
such exchange facilities are required 
to be reported pursuant to and effec- 
tive transaction reporting plan; or 

(ii) Otherwise than on an exchange 
unless transaction reports with respect 
to transactions in such reported secu- 
rity effected otherwise than on an ex- 
change by such broker or dealer are 
required to be reported pursuant to an 
effective transaction reporting plan. 

(2) No exchange or member thereof 
shall make. available, on a current and 
continuing basis, transactions reports 
with respect:to ‘transactions in any re- 
ported security effected through the 
facilities of such exchange except pur- 
suant to an effective transaction re- 
porting plan filed by such exchange 
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(either individually or jointiy with 
other persons). 

(3) No association or member there- 
of shall make available, on a current 
and continuing basis, transaction re- 
ports with respect to transactions in 
any reported security effected by a 
member ‘of such association otherwise 
than on an exchange except pursuant 
to an effective transaction reporting 
plan filed by such association (either 
individually or jointly with other per- 
sons). 

(4) Every broker or dealer who is a 
member of an exchange or association 
shall promptly transmit to the ex- 
change or association of which it is a 
member all information required by 
any effective transaction reporting 
plan filed by such exchange or associ- 
ation (either individually or jointly 
with other exchanges and/or associ- 
ations). 


(e) Retransmission of transaction re- 

ports. On and after March 1, 1979, not- 
withstanding any provision of any ef- 
fective transaction reporting plan, no 
exchange or association may, either 
individually or jointly, by rule, stated 
policy or practice, transaction report- 
ing plan or otherwise, prohibit, condi- 
tion or otherwise limit, directly or in- 
directly, the ability of any securities 
information processor to retransmit, 
for display in moving tickers, transac- 
tion reports made available pursuant 
to any effective transaction reporting 
plan: Providing, however, That an ex- 
change or association may, by means 
of an effective transaction reporting 
plan, condition such retransmission 
upon appropriate undertakings by se- 
curities information processors to 
assure that (1) any charges for the dis- 
tribution of transaction reports in 
moving tickers permitted by para- 
graph (fi) of this section are collect- 
ed, (2) transaction reports which are 
retransmitted for display in moving 
tickers are displayed at substantially 
the same rate as reports distributed 
for display in moving tickers directly 
by a plan processor, and (3) any securi- 
ties information processor which re- 
transmits transaction reports for dis- 
play in moving tickers maintains pro- 
cedures and facilities sufficient to 
insure that such display is accurate 
and reliable. 


(f) Availability and charges. Nothing 
in this section shall preclude any ex- 
changes or association, separately or 
jointly, pursuant to the terms of an ef- 
fective transaction reporting plan: (1) 
From imposing reasonable, uniform 
charges (irrespective of geographic lo- 
cation) for distribution of transaction 
reports; nor (2) from requiring any 
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vendor which distributes or displays 
transaction reports to make the trans- 
action reports it distributes or displays 
available to all qualified subscribers 
throughout the continental United 
States and to impose uniform charges 
on its subscribers (irrespective of geo- 
graphic location). 

(g) Appeals. The Commission may 
entertain appeals in connection with 
the operation of any effective transac- 
tion reporting plan as follows: 

(1) Any action taken or failure to act 
by any person in connection with an 
effective transaction reporting plan 
(other than a prohibition or limitation 
of access reviewable by the Commis- 
sion pursuant to section 11A(b)(5) or 
section 19(d) of the Act) shall be sub- 
ject to review by the Commission, on 
its own motion or upon application by 
any person aggrieved thereby (includ- 
ing but not limited to exchanges, asso- 
ciations, brokers, dealers, issuers, ven- 
dors, and other users of transaction re- 
ports), filed within 30 days after such 
action or failure to act or within such 
longer period as the Commission may 
determine. 

(2) Application to the Commission 
for review, or the institution of review 
by the Commission on its own motion, 
shall not operate as a stay of any such 
action unless the Commission deter- 
mines otherwise, after notice and op- 
portunity for hearing on the question 
of a stay (which hearing may consist 
only of affidavits or cral arguments). 

(3) In any proceedings for review, if 
the Commission, after appropriate 
notice and opportunity for hearing, 
and upon consideration of any pro- 
ceedings conducted in connection with 
such action or failure to act: and such 
other evidence as it deems relevant, 
determines that the action or failure 
to act is in accord with the applicable 
provisions of such plan and is consist- 
ent with the public interest, the pro- 
tection of investors, the maintenance 
of fair and orderly markets and the re- 
moval of impediments to, and perfec- 
tion of the mechanisms of, a national 
market system, the Commission shall 
dismiss the proceeding. Otherwise, the 
Commission shall require such action 
with respect to the matter reviewed as 
the Commission deems appropriate in 
accordance with the public interest 
and the protection of investors and 
consistent with such plan, the mainte- 
nance of fair and orderly markets and 
the removal of impediments to, and 
perfection of the mechanisms of, a na- 
tional market system. 

(h) Exemptions. The Commission 
may exempt from the provisions. of 
this section, either unconditionally or 


on specified terms and conditions, any 
exchange, association, broker, dealer 
or specified reported security if the 
Commission determines that such ex- 
emption is consistent with the public 
interest, the protection of investors 
and the removal of impediments to, 
and perfection of the mechanisms of, 
a national market system. 


IV. EFFECTS ON COMPETITION AND 
REQUEST FOR PuBLic COMMENT 


Section 23(a)(2) of the Act requires 
the Commission, in adopting rules 
under the Act, to consider the anti- 
competitive effects of such regulation 
and to balance any anticompetitive 
impact against the regulatory benefits 
gained in terms of furthering the pur- 
poses of the Act. The Commission has 
discussed in some detail the competi- 
tive impact of the retransmission pro- 
hibition and the Commission’s propos- 
al to end the prohibition and has, as a 
preliminary matter, determined that 
the perceived anticompetitive effects 
of the proposal is outweighed by the 
regulatory purposes to be achieved by 
the proposals. The Commission's man- 
date under section 11A(a) of the Act to 
facilitate the establishment of a na- 
tional market system and its authority 
granted under section 11A(c) to assure 
prompt, accurate, reliable and fair col- 
lection, processing distribution and 
publication of last sale information in 
a fair and useful format would appear 
to be significantly furthered by the 
adoption of these proposals. However, 
in addressing the regulatory proposals 
discussed in this release, commenta- 
tors should specifically address the 
competitive impact of this regulation 
so that the Commission may further 
evaluate its proposals in the light of 
section 23(a)(2). 

Interested persons are invited to 
submit written presentations of views, 
data and arguments concerning the 
proposed rule 11Aa3-1 under the Act 
and the issues discussed above. Per- 
sons wishing to make such submissions 
should file ten copies thereof with 
George A. Fitzsimmons, Secretary, Se- 
curities and Exchange Commission, 
Room 892, 500 North Capitol Street, 
Washington, D.C. 20549, not later 
than December 15, 1978. All submis- 
sions should refer to file No. 758, and 
will be available for public inspection 
at the Commission’s Public Reference 
Room, Room 6106, 1100 L Street NW., 
Washington, D.C. 


By the Commission. 


GerorcE A. FITzSIMMONS, 
Secretary. 
OcTOBER 20, 1978. 
{FR Doc. 78-30506 Filed 10-27-78; 8:45 am} 
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[8010-01-M] 
[17 CFR Part 240) 
[Release No. 34-15251; File No. S7-759] 


DISSEMINATION AND DISPLAY OF TRANSAC- 
TION REPORTS AND QUOTATION INFORMA- 
TION 


Propesed Rulemaking 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Proposed rulemaking. 


SUMMARY: The Commission pro- 
poses to adopt a rule which is designed 
to improve the manner in which trans- 
action reports and quotation informa- 
tion are displayed by vendors of secu- 
rities information. In connection with 
this proposal, the Commission has 
wichdrawn a portion of a prior inter- 
pretive release which has permitted 
display of transaction reports in a 
manner which would be inconsistent 
with the proposed rule. 


DATES: Comments should be submit- 
ted on or before December 15, 1978. 


ADDRESSES: Persons wishing to 
submit written views, data and argu- 
ments should file ten copies thereof 
with George A. Fitzsimmons, Secre- 
tary, Securities and Exchange Com- 
mission, Room 8$2, 500 North Capitol 
Street, Washington, D.C. 20549. All 
submissions should refer to file No. 
S7-759 and will be available for public 
inspection at the Commission’s Public 
Reference Room, Room 6101, 1100 L 
Street NW., Washington, D.C. 


FOR FURTHER INFORMATION 
CONTACT: 


Andre Weiss, Division of Market 
Regulation, Securities and Exchange 
Commission, Room 303, 500 North 
Capitol Street, Washington, D.C. 
20549, 202-755-8970. 


SUPPLEMENTARY INFORMATION: 
The Securities Exchange Commission 
announced today that it has proposed 
rule 11Aci1-2 (17 CFR 240.11Ac1-2) 
under the Securities Exchange Act of 
1934 (15 U.S.C. 78a et seq., as amended 
by Pub. L. No. 94-29 (June 4, 1978)) 
(the ‘“Act’”} which is designed to im- 
prove the manner in which price and 
volume data with respect to completed 
securities transactions (‘transaction 
reports’) and bids, offers and quota- 
tion sizes (‘quotation information’) 
are displayed by vendors of securities 
information. 

Proposed rule 11Ac1-2 would contain 
those provisions currently governing 
the display of last sale reports which 
are contained in rule 17a-15 (17 CFR 
240.17a-15) the Commission’s rule gov- 
erning the collection, processing and 
dissemination of last sale reports in 
listed securities.' In addition, the pro- 


Simultaneously with this proposal, the 
Commission is proposing amendments to 
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posed rule would impose further. re- 
quirements specifying the manner in 
which transaction reports, data con- 
tained in transaction reports (‘last 
sale data’) and quotation information 
are displayed by vendors of market in- 
formation. In particular, the rule 
would require that (i) transaction re- 
ports or last sale data made available 
on a consolidated basis on continuous 
moving ticker displays (‘moving tick- 
ers’) or by means of securities infor- 
mation retrieval systems (‘‘interroga- 
tion devices”) be reported without 
identification as to the market place 
of execution; (ii) consolidated displays 
of transaction reports, last sale data 
and quotation information available 
on interrogration devices be retriev- 
able in response.to an inquiry which is 
simpler cr more prominent? than the 
inquiry used to retrieve individual 
market last. sale or quotation informa- 
tion;? (iii) all individual market dis- 
plays of transaction reports, last sale 
data and quotation information availa- 
ble on interrogation devices be retriev- 
able in response to equally complex in- 
quiries; (iv) consolidated displays of 
last sale data available on interroga- 
tion devices contain all categories of 
market information retrievable with 
respect to any display of last sale data 
from any individual market; (v) moni- 
toring services available on interroga- 
tion devices which dynamically update 
last sale data with respect to selected 
securities on an individual market 
basis also be available on a consolidat- 
ed basis; (vi) vendors displaying quota- 
tion information on interrogation de- 
vices with respect to any equity securi- 
ty make available a consolidated best 
bid and offer derived from quotations 


‘from all reporting market centers; and 


(vii) no vendor may provide any repre- 
sentative bid or offer with respect to 
any equity security. 


I. BACKGROUND 


The Securities Acts Amendments of 
1975 (‘1975 Amendments’) granted 
the Commission: broad authority to 
regulate the manner in which vendors 
of market information display transac- 
tion reports and quotation informa- 
tion. In particular, the 1975 Amend- 


rule 172-15 which, among other things, 
would redesignate the rule as rule 11Aa3-1 
and would delete these display requirements 
from that rule. See Securities Exchange Act 
release No. 15250 (Oct. 20, 1978) (‘Proposed 
Rule 11A4a3-1 Release’’). 

2See discussion infra. 

3In connection with this proposal, the 
Commission has withdrawn a portion of 2a 
prior interpretive release (Securities Ex- 
change Act Release No. 11317 (Mar. 28, 
1975) (the “Interpretive Release”), 40 FR 
15461, which had permitted the display of 
transaction reports in a manner which 
would be prohibited by this provision and 
which the Commission now believes is in- 
consistent with the development of a na- 
tional market system. 
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ments added eohtdias 11A(eX1) of the 
Act, which provides: 


No self-regulatory organization, member 
thereof, securities information processor. 
broker or dealer shall make use of the mails 
or any means or instrumentality of inter- 
state commerce to collect, process, distrib- 
ute, publish, or prepare for distribution or 
publication any information with respect to 
quotations for or transactions in any securi- 
ty other than an’ exempted security, to 
assist, participate in, or coordinate the dis- 
tribution or publication of such informa- 
tion, or to effect any transaction in, or to 
induce or attempt to induce the purchase or 
sale of, any such security in contravention 
of such rules or regulations as the Commis- 
sion shall prescribe as necessary or appro- 
priate in the public interest for.the protec- 
tion of investors, or otherwise in further- 
ance of the purposes of this title to * * * 

(B) assure the prompt, accurate, reliable, 
and fair collection, processing, distribution, 
and publication of information with respect 
to quotations for and transactions in such 
securities and the fairness and usefulness of 
the form and content of such information. 


Until this time, the Commission has 
given vendors broad latitude regarding 
the manner in which they display 
market information, including transac- 
tion and quotation information. The 
results achieved in this unregulated 
environment have been mixed; al- 
though some progress has been made 
to assure that market information is 
made available to brokers, dealers, and 
investors in a _ nondiscriminatory 
manner, the Commission is also aware 
that some practices have continued or 
arisen which tend to impede the avail- 
ability of important market informa- 
tion.‘ Furthermore, the Commission’s 
experience in attempting to rectify 
certain of these perceived difficulties 
through informal means has indicated 
an unwillingness on the part of certain 
vendors to alter voluntarily the 
manner in which they currently Qis- 
play market information unless the 
Commission were to establish manda- 
tory, industrywide minimum display 
criteria. For these reasons, the Com- 
mission is at this time proposing rule 
11Aci-2 under the Act. This rule 
would set forth comprehensive re- 
quirements governing the manner in 
which vendors display transaction re- 
ports in securities with respect to 
which transaction reports are dissemi- 
nated pursuant to proposed rule 
11Aa3-1 (current rule 17a-15) (‘‘re- 
ported securities’) and quotation in- 
formation with respect to certain 
equity securities. 


II. AVAILABILITY OF CONSOLIDATED 
MARKET INFORMATION 


In its January 1978 statement con- 
cerning those steps which should be 
taken during 1978 to facilitate the es- 
tablishment of 2a national market 
system, the Commission indicated that 
it was particularly concerned about 


’ 4See discussion infra. 
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the manner in which vendors of 
market information provide for the 
recall of consolidated last sale data 
with respect to reported securities on 
interrogation devices.* Vendors cur- 
rently provide primary market trans- 
action information in response to an 
inguiry consisting of the letter or com- 
bination of letters (the ‘consolidated 
system symbol’) used to identify the 
particular security involved in the con- 
solidated transaction reporting system 
(“consolidated system’’) followed by a 
single information request key. How- 
ever, in most cases, additional letters 
or symbols must be used to recall con- 
solidated transaction information 
from any market center other than 
the primary market.*® 
To date, this practice has been per- 
mitted by the Commission pursuant to 
an interpretation of rule 17a-15, issued 
in March 1975,7 in which the Commis- 
sion stated that: 
vendors may use the consolidated tape 
ticker symbol (the old NYSE symbol in the 
case of a NYSE listed security) to interro- 
gate for last sale information from the 
NYSE and some other symboi to interrogate 
for consolidated data. However, any symbol 
which differs from the consolidated tape 
symbol which is used to interrogate for con- 
solidated data must be simple and easy for 
brokers and dealers to use.* 
The Commission indicated in the 
i structure statement that it 
reconsidered that interpretation 
sperience with the con- 
ated system and no longer be- 
lieved that venders should be permit- 
ted to provide consolidated last sale 
data in response to any inquiry which 
was more complex that the inquiry re- 
quired to recall the last sale data from 
the primary market. The Commission 
stated that this practice; 
discourages use of consolidated information, 
has anticompetitive consequences for mar- 
kets as to which last sale data may be re- 
called only by relatively more difficult and 
time consuming interrogation routines, and 
impedes progress toward a national market 
system. Consequently, the Commission be- 
lieves vendors would modify their systems 
i to confide use of consolidated 


em symbols in their interrogation and 
display devices to the recall of consolidated 
last sale data.’ 


‘Securities Exchange Act release No. 
14413 (Jan. 26, 19878) (*Market Structure 
ment’) at 41-44, 43 FR 4360. 


ne type of interrogation device current- 


iy in use provides consolidated and primary 
market transaction information by the same 
number of key strokes: however, it has been 
asserted that the location and label of the 
particular keys used to recall primary 
market last sale data are significantly more 
prominent than the keys used to recall con- 
solidated data. See note 11 infra. 


TInt ~stive release, supra note 3, at 5, 40 
FR at 15.61. 
*Id. at 5, 40 FR at 15462. 


*Market structure statement, supra note 
5, at 43, 43 FR at 4360. 
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The Commission concluded by noting 
its intention to rescind its prior inter- 
pretation at this time. 

In response to this discussion in the 
market structure statement, two ven- 
dors of market information informally 
contacted the staff of the Commission 
indicating their willingness to volun- 
tarily change the manner in which 
consolidated market information is re- 
called on their interrogation devices. 
However, both vendors expressed con- 
cern that voluntary compliance by less 
than all vendors would place those 
complying at a competitive disadvan- 
tage.'° A third vendor kas refused to 
advise the Commission’s staff whether 
it will change the manner in which 
consolidated market information is re- 
calied on its interrogation devices. 
This vendor has indicated that such a 
change would entail considerable pro- 
graming and systems changes at a sig- 
nificant expense to it; however, it has 
not furnished any cost estimates or 
other data substantiating its assertion 
or which would- permit the Commis- 
sion to evaluate this claim. 

Discussions with these vendors have 
led the Commission to conclude that 
an unregulated environment may not 
provide a sufficient impetus for ven- 
dors to change voluntarily the manner 
in which they display market informa- 
tion. To the contrary, it appears that 
customer pressure may actually influ- 
ence vendors to retain and create dis- 
plays which highlight (both in terms 
of format and ease of access) primary 
market’ transaction quctatior 
data. Therefore, the Commission is at 
this time proposing display require- 
ments in rule 11Aci-2 which are de- 
signed to assure that vendors provide 
consolidated market data in an easily 
accessible and useful format. The rule 
would address three distinct aspects of 
the manner in which consolidated 
market data is displayed: (i) Ease of 
access to transaction and quotation in- 
formation; (ii) comparability of indi- 
vidval market and consolidated trans- 
action data; and (iii) comparability of 
individual market and consolidated 
monitoring services. 

In response to the Commission’s con- 
cerns raised in the market structure 
statement regarding ease of access to 
consolidated market data, the rule 
would require that, on and after 
March 1, 1979, vendors who provide on 
an interrogation device transaction re- 
ports or quotation information with 
respect to a particular reported securi- 
ty from an individual market center 
also provide on that device consolidat- 
ed transaction reports and quotation 


yet 
creat 


This argument is apparently based on 
an assumption that subscribers of market 
information vendors would prefer to obtain 
primary market last sale data by the easiest 
inguiry. Such an assumption reinforces the 
Commission’s belief that this practice 
should be termninated. 


information by the simplest and most 
prominent form of interrogation re- 
quest.'' The proposal does not explicit- 
ly require vendors to program these 
interrogation devices to access consoli- 
dated transaction reports and quota- 
tion information with consolidated 
system symbols for reported securities 
because we understand that in most 
cases vendors currently use these sym- 
bols. Furthermore, we understand that 
use of the consolidated system symbol 
for the remaining small number of se- 
curities (primarily preferred stocks) 
would require significant programing 
changes. The Commission expects that 
vendors will continue to use the con- 
solidated system symbol to recali last 
sale and quotation information with 
respect to reported securities wherever 
possible and is interested in receiving 
comments as to whether a Commission 
requirement to that effect is neces- 
sary. 

In addition, the rule would require 
that ail individual market displays of 
transaction reports or quctation infor- 
mation be availiable in response to 
equally complex inquiries. The Com- 
mission believes that the alternative 
possibilities, in which primary market 
information will be available in re- 
sponse to a significantly easier request 
than market information from region- 
al exchanges and the third market, is 
discriminatory and anticompetitive. 
The Commission is aware, however, 
that one vendor has asserted that . 
equalization of the inquiry routines 
for all individual market displays will 
entail significant expense. Therefore, 
the Commission is specifically request- 
ing ccrament on the feasibility of this 
portion of its proposal. In particular, if 
any vendor believes that equalization 
of the inquiry routines for ail individu- 
al market displays will impose signiii- 
cant costs which are not justified by 
the Commission’s regulatory concerns, 
such securities information processor 
should provide sufficient infermation 
(including detailed cost estimates) “ to 


“The rule would require that consolidat- 
ed market data for a particular security be 
retrievable by a request involving no greater 
number of key strokes than is required to 
access individual market center data with 
respect to that security: however, because 
the Commission is also concerned that, if 
consolidated and primary market transac- 
tion and quotation information are available 
in response to equally complex retrieval in- 
struction, the location and prominence of 
the particular keys used to recail primary 
market information may discourage recall 
of.consolidated data, the rule would require 
that in such an event the key to access con- 
solidated data be more prominent. See dis- 
cussion infra and note 6 supra. 

2%See rule 24-2 under the Act (17 CFR 
240.24b-2) which sets forth procedures for 
requesting confidential treatment of any 
statement, correspondence, notice or other 
document filed with the Commission pursu- 
ant to the Act. See also rule 80 of the Com- 
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the Commission so that the basis for 
its claims may be evaluated. 

The Commission also remains con- 
cerned that, to some extent, brokers 
do not request consolidated displays 
on their interrogation devices because 
there is significantly less information 
contained on consolidated displays 
than is contained on individual market 
displays. For example, the display of 
primary market information provided 
on a vendor’s interrogation device 
might include last sale, open, high, 
low, previous close, bid, offer, volume 
and net change, whereas the consoli- 
dated last sale display available on 
that interrogation device might only 
include consolidated last sale, open, 
high, low, volume and net change thus 
excluding previous close, bid and offer. 
In our view, the omission from a con- 
solidated last sale display of market 
data which is provided on an individu- 
al market display may cause the con- 
solidated display to be less useful and 
informative to investors and market 
professionals. Therefore, in order to 
help assure the use of consolidated 
market data, in conjunction with the 
rule’s requirements concerning the 
ease of access to such data, rule 11 
Ac1-2 would require that the consoli- 
dated iast sale display available on an 
interrogation device contain the same 
market data as is available on any in- 
dividual market last sale display. Be- 
cause such a requirement may entail 
significant systems changes by certain 
vendors, the Commission is especially 
interested in receiving commentary on 
the cost of compliance with such a re- 
auverne nt and the extent to which 
vendors believe that certain of their 
existing systems should receive exemp- 
tive re lief from such a provision, if 
adgonied. 

Finally, rule 1i1Acl-2 contains provi- 
sions designed to assure that consoli- 
dated last sale data is used in connec- 
tion with market monitor services pro- 
vided by vendors. In 1975, the Com- 
mission issued an interpretation of 
rule 17a-15 which currentiy permits 
vendors to provide monitoring services 
(i.e., dynamically up-dated interroga- 
tion device displays of transactions re- 
ports in preselected securities) on an 
individual market basis.'* However, the 
Commission at that time also indicat- 
ed that it would not interpret rule 
17a-15 to permit vendors to provide se- 
lective moving tickers (i.e., a moving 
ticker display of transactions in select- 
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mission's rules of organization; conduct and 
ethics; and information and requests (17 
CFR 200.80) which states that the Commis- 
sion will generally not publish, make availa- 
ble to any person, or disclose trade secrets 
and commercial or financial information ob- 
tained from a person and privileged or con- 
fidential. 

Interpretive Release, supra note 3, at 3, 
40 FR at 15462. 
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ed securities) on an individual market 
basis.'* Commentators, especially cer- 
tain regional exchanges and third 
market makers, have maintained that 
monitoring services available on inter- 
rogation devices are similar to selec- 
tive moving ticker displays, and there- 
fore, these commentators argue, the 
Commission should only permit inter- 
rogation device monitoring services to 
be offered on a consolidated basis. Al- 
though the Commission is unable to 
conclude, ai this time, that interroga- 
tion device monitoring services must 
be provided exclusively on a consoli- 
dated basis, we recognize the argu- 
ment that these services should be 
provided in 2 manner which is consist- 
ent with requirements for display of 
other types of transaction data. There- 
fore, the Commission proposes to re- 
quire that any vendor who provides a 
monitoring service with respect to a 
reported security on an _ individual 
market basis also provide such moni- 
toring service for such security on a 
consolidated basis. 


The Commission is not, however, at 


this time proposing identical display 


requirements for monitoring services 
and selective tickers.** [t has tentative- 
ly reached this conclusion because 
there arguabley are differences in the 
display capabilities (and therefore use 
by the brokerage industry) of selective 
tickers and monitoring services which 
would warrant disparate treatment by 
the Commission. It would appear that 
the selective moving ticker is primariiy 
used by oars to cbtain a feel for 
the market (generally or with respect 
to a large sampling of securities) and 
is not used to specifically monitor (or 
continuously display) transaction re- 
ports with respect to a limited number 
of securities so as to directly affect 
trading decisions in those securities. 
Therefore, it may be argued that the 
differences in design and use of these 
display devices warrant a limited dis- 
parity in the display requirements im- 
posed upon venders marketing these 
devices. Tie Commission is specifically 
requesting comment cn these views 
and would be especially interested in 
receiving arguments concerning the 
advisability of imposing identical dis- 
play requirements on monitoring ser- 
vices and selective tickers. 


Til. MarRKeEtT IDENTIFICATION 


The issue of whether transactions 
reported in the consolidated system 
should be accompanied by an indica- 
tion of the market of execution 
(‘market identifier’) has been the 


4 See id. at 6, 40 FR at 1546. 

% The Commission could achieve identical 
display requirements either by permitting 
selective tickers to display transaction re- 
ports on an individual market basis or by re- 
quiring monitoring services to display trans- 
action reports exclusively on a consolidated 
basis. 
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subject of extensive debate. While the 
New York Stock Exchange (“NYSE”) 
and the American Stock Exchange 
(‘‘Amex’’) have consistently supported 
the concept of market identification, 
the regional exchanges and. certain 
third market makers have opposed in- 
clusion of identifiers as an anticompe- 
titive device designed to preserve the 
concept of a primary market. 

in response to the initial publication 
of proposed rule 17a-15, a number of 
regional exchanges submitted com- 
ments which opposed any market 
identification in the consolidated 
system, including on interrogation 
device displays. The Pacific Stock Ex- 
change (“PSE”) termed market desig- 
nation a form of advertising that 
serves to perpetuate the historiczl 
competitive advantages of the NYSE 
and the Amex without conveying any 
iseful information to the public. The 
Detroit Stock Exchange (which has 
since ceased operations) and the Na- 
tional Association of Securities Deal- 
ers (“‘NASD’’) argued that designation 
of markets would only serve to contin- 
ue the concept of a primary market as 
opposed to other market centers. The 
Midwest Stock Exchange (‘‘MSB’’) rec- 
ommended that the Commission go 
beyond a ban on market designation 
and adopt measures to replace the sep- 
arate NYSE ticker and stock tables 
with a “true composite tape and 
tabies.” Oniy the NYSE, the Amex 
and one vendor, Ulitronics (now GTE 
information Services), supported the 
market identifier concept.'® 

Prior to republication of the pro- 
posed rule, the Commission's Advisory 
Cemmittee on Market Disclosure 
issued its “Report on a Composite 
Transaction Reporting System.” ' In 
that report. the Committee recom- 
mended that both moving ticker dis- 
plays and interrogation devices include 
a market identifier. In this regard, the 
Advisory Committee report stated as 
follows: 

in determining that identification of 
market piace is desirabie we are ene 
that until regulation in all marketplaces is 
appropri te equal fer the proteciion cf 
the public interest the public is entitled to 
know where the pierre in a i 
stock is oc urring : 
tory conditions a 
place. '’ 


transaction 


‘6 See file No. S7-433 


7This committee was one of three adviso- 
ry committees established by the Commis- 
sion following issuance of the Commission’s 
Statement on the Future Structure of the 
Securities Markets, 37 FR 5286 (1972). 

Report to the Securities and Exchange 
Commission by the Advisory Committee on 
Market Disclosure on a Composite Transac- 
tion Reporting System, July 17, 1972 (the 
“Advisory Committee Report”). 

Td. at 6. One member of the Committee 
dissented from this view on the grounds 
that to disclose the marketplace would dis- 
criminate against third market dealers and 
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As a result of the Advisory Commit- 
tee Report, proposed rule 17a-15 was 
republished for comment in August 
1972 containing an explicit require- 
ment that transactions reported pur- 
suant to the rule’s provisions be identi- 
fied as to market of execution.*° Com- 
ments received from the NASD and 
the regional exchanges in response to 
the republished rule reiterated their 
‘opposition to market identifiers. 

Rule 17a-15, as finally adopted, con- 
tained a provision requiring market 
identification on both moving tickers 
and interrogation devices. Paragraph 
(b) of the rule provides that 


[each] composite tape or interrogation 
system, in displaying last sale reports, shall 
identify the marketplace where each trans- 
action was executed.” 


In conformity with this requirement, 
the joint industry plan filed with and 
declared effective by the Commission 
pursuant to Rule 17a-15 (the “Plan” 
or “Joint Industry Plan”) also con- 
tains provisions requiring market iden- 
' tification.2* The Plan currently pro- 
vides that moving ticker displays, 
whether provided in conjunction with 
interrogation devices or on discrete 
wall-mounted units, are required to 
identify transaction reports emanating 


from markets other than the NYSE | 


and Amex by an ampersand followed 
by a single alphabetic character identi- 
fying the market of execution. How- 
ever, the Plan contemplates that 
transactions occurring on the NYSE 
or the Amex are to be “identified” by 
the absence of any identifier.2* The 
Plan also requires interrogation de- 
vices marketed by each of the vendors 


Footnotes continued from last page 

regional exchanges by exposing their posi- 
tions and, by maintaining the “primacy” of 
the NYSE as the Nation’s leading market- 
place, might also discourage certain inves- 
tors from trading in the third market and 
on regional exchanges for fear that they 
would be criticized simply for not going to 
the NYSE, even if the price they obtained 
were competitive. The dissenter also felt 
that if marketplace were to be disclosed, all 
dealer trades should be identified, including 
the nanies of the individual market makers 
and block positioners. Id. 

*»See Securities Exchange Act release No. 
9731 (Aug. 14, 1972). 37 FR 19148. 

* Rule 17a-15(b). 

Joint Industry Plan, Sections V (e) and 
Vill (f). However, the participants to the 
Pian have filed amendments to the Plan al- 
tering these requirements and, in fact, 
market identifiers have been removed from 
moving ticker displays. See discussion infra. 

*2The market identifiers previously in use 
were Boston Stock Exchange: B: Cincinnati 
Stock Exchange:C; Midwest Stock 
Exchange:M; National Association of Secu- 
rities Dealers:T; Pacific Stock Exchange:P; 
Philadelphia Stock Exchange:X; and Insti- 
tutional Networks Corp.:O. 

**The disparity in identification treatment 
between the NYSE and Amex and regional 
markets has been rationalized as a means of 
avoiding additional tape delays. 
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to identify transaction reports from all 
market centers, including the primary 
exchanges. Vendors currently achieve 
this identification by use of a single 
numeric or alphabetic symbol denot- 
ing the market of execution. 

Subsequent to the implementation 
of the consolidated system in June 
1975, the regional exchanges and 
Weeden & Co., Inc. (‘Weeden’) con- 
tinued to urge deletion of market iden- 
tifiers.2> However, no action was taken 
to address these concerns until, on 
March 5, 1978, the NYSE, Amex, PSE, 
Boston Stock Exchange (‘“BSE’’) and 
Philadelphia Stock Exchange (“Phix’’) 
jointly filed with the Commission a 
“Plan Submitted to the Securities and 
Exchange Commission for the Purpose 
of Creating and Operating an Inter- 
market Communications linkage pur- 
suant to section 11A(a)(3)(B) of the 
Securities Exchange Act of 1934” 
(“ITS Plan’). The ITS Plan contem- 
plates implementation of an Intermar- 
ket Trading System (“ITS’’) linking 
the participating exchanges and pro- 
viding facilities and procedures for (i) 
rapid and efficient routing of orders 
and administrative messages between 
and among the participants, and (ii) 
participation, under certain condi- 
tions, by all participating exchanges in 
opening transactions in the primary 
market.?? In connection with imple- 
mentation of the ITS Plan, the partici- 
pants requested that the Commission 
either amend Rule 17a-15 under the 
Act or issue an exemptive order pursu- 
ant to paragraph (h) of that Rule to 
permit the deletion of market identifi- 
ers from moving ticker displays for all 
transactions effected in any market 
center participating in the ITS (in- 
cluding transactions not effected 
through, and securities not traded in, 
the system). The participants also re- 
quested relief from Rule 17a-15 to 
permit vendors discretion to delete 
market identifiers from all consolidat- 
ed last sale displays on interrogation 
devices. 


* See letter from Edward W. Wedbush, 
Chairman of the Board, PSE, to the Honor- 
able Robert Eckhardt, Chairman, Subcom- 
mittee on Consumer Protection and Fi- 
nance, and the Honorable John E. Moss, 


Chairman, Subcommittee on Oversight, 
July 6, 1977; letter from Kenneth I. 
Rosenblum, Senior Vice President and 
Counsel, MSE to Douglas Scarff, Assistant 
Director, Division of Market Regulation, 
Dec. 8, 1977; ietter from Donald E. Weeden, 
Weeden & Co. Inc.:, to Harold Williams, 
Chairman, Jan. 13, 1978, in File No. S7-433. 
See Securities Exchange Act Release 
Nos. 14661 (Apr. 14, 1978) and 15058 (Aug. 
11, 1978) 43 FR 17419 and 43 FR 36732. 
27The ITS also contemplates the display 
of composite quotation information on the 
floors or each. of the participating ex- 
changes so that brokers on participating ex- 
changes will be able to determine readily 
the best bid and offer for a particular multi- 
ply-traded security available from any par- 
ticipant. ~ 


In response to this request, on April 
14, 1978, the Commission issued condi- 
tional exemptions to the Consolidated 
Tape Association (“CTA”), which ad- 
ministers the Joint Plan and the con- 
solidated system, and the Securities 
Industry Automation Corp. (“SIAC’’), 
the processor of the consolidated 
system, from the market identification 
requirements of Rule 17a-15 insofar as 
such requirements apply to moving 
ticker displays.** However, the Com- 
mission also noted that, in its view, re- 
moval of market identifiers for only 
those market centers participating in 
ITS would be discriminatory and anti- 
competitive as to those market centers 
whose transactions would continue to 
be reported with identifiers. Accord- 
ingly, the Commission granted a tem- 
porary * exemption (“temporary ex- 
emption’”’) from Rule 17a-15 condition- 
ed upon the removal, as soon as tech- 
nically feasible, of market identifiers 
on moving ticker displays for all trans- 
actions as to which last sale informa- 
tion is reported in the consolidated 
system, regardless of the market of ex- 
ecution.*” The Commission also at that 
time requested comment with respect 
to this exemption. 

In response to this action, identifiers 
were removed from moving ticker dis- 
plays with respect to ITS participants 
on April 17, 1978, and with respect to 
all market centers on April 24, 1978. In 
addition, on April 25, 1978, the partici- 
pants to the Joint Industry Plan sub- 
mitted an amendment to the Plan re- 
quiring the deletion of market identifi- 
ers on moving ticker displays in ac- 
cordance with the Exemptive Order. 
Simultaneously with the issuance of 
this release, the Commission is also 
providing public notice of this pro- 
posed amendment to the Pian and in 
that notice specifically requesting 
public comment on this change in the 


*8 See Securities Exchange Act Release No. 
14662 (Apr. 14, 1978) (the “‘Exemptive 
Order”), 43 FR 17422. 

*°The exemption was to continue in effect 
until such time as the Commission took 
final action with respect to the ITS partici- 
pants’ request that the Commission issue an 
order pursuant to section 11A(aX3B) of 
the act with respect to the planning, devel- 
opment, operation or regulation of ITS in 
accordance with the ITS Plan, or 120 days 
from the date of the order, whichever oc- 
curred first. Id. at 8, 43 FR at 17423. On 
Aug. 10, 1978, the Commission extended its 
temporary approval of the ITS Pian for a 
period of 12 months from the date of that 
order. See Securities Exchange Act Release 
No. 15058 (Aug. 11, 1978), 43 FR 26732. Si- 
multaneously, the Commission extended the 
exemption from Rule 17a-15 for a 12-month 
period pending the outcome of this rule- 
making proceeding. Securities Exchange Act 
Release No. 15059 (Aug. 11, 1978), 43 FR 
36736. 

%*°Exemptive Order, supra note 28, at 7, 43 
FR at 17423. 
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‘manner of display of transaction re- 
ports.*' ; 

In granting the temporary exemp- 
tion, the Commission noted that, in its 
view, although last sale information as 
to individual market centers is valua- 
ble to brokers and investors, the most 
important sources of this information 
for such persons are not moving ticker 
displays but rather vendor interroga- 
tion devices, newspapers, and various 
trade periodicals (eg. the “Fitch 
Sheets” *): 


Since the proposed deletion of market 
identifiers would not involve deleting this 
information from the high speed data trans- 
missicn line used to provide last sale data 
for these other sources, the Commission be- 
lieves that no significant deprivation of 
market information would occur if moving 
tickers were permitted to display last sale 
reports without any market identification.” 


In addition, the Commission cited 
two beneficial results which might 
flow from removal of market identifi- 
ers from moving ticker displays. First, 
deletion of market identifiers would 
eliminate reporting disparities be- 
tween the primary exchange markets 
and other market centers. Such a 
result is consistent with the underly- 
ing purpose of the _ consolidated 
system—that the mechanism for dis- 
seminating transaction reports in mul- 
tiply-traded securities not discriminate 
with respect to, or exclude, transac- 
tion reports based upon the market of 
execution. Second, since tape delays 
are a function of the number of char- 
acters which must be displayed in con- 
nection with each transaction, dele- 
tion ci market identifiers may lessen 
tape delays (particularly during peri- 
ods of heavy trading, such as between 
10 to 11 a.m. e.s.t.) by reducing the 
number of characters necessary to 
report transactions from other than 
the primary markets. Therefore, the 
Commission determined that it was 
not necessary in the public interest or 
for the protection of investors that, 
during the limited period the ITS was 
authorized to operate, last sale reports 
in securities eligible for reporting in 
the consolidated system be accompa- 
nied by market identifiers when dis- 
seminated on moving ticker displays. 

In response to the temporary ex- 
emption, the Commission has received 
some limited commentary generally 
opposing deletion of market identifiers 
from moving ticker displays because 


*The proposed amendment would also 
permit deletion of identifiers on the consoli- 
dated display of transaction reports availa- 
ble through interrogation devices. However, 
such a change in the manner of display of 
transaction reports on interrogation devices 
would require an appropriate exemption 
from Rule 17a-15 or an amendment to the 
Rule as is proposed here. 

* Fitch, Stock Sales. 

“%Exemptive Order, supra note 28, at 5, 43 
FR at 17423. 
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removal no longer permits identifica- 
tion of trades which are ‘out of se- 
quence.” In our view, most of these 
letters do not directly address the 
questions presented by removal of 
market identifiers since the identifiers 
do not indicate late reports or reports 
which are necessarily out of sequence. 
In view of this limited commentary re- 
ceived in response to the temporary 
exemption and for the reasons stated 
in the Exemptive Order, the Commis- 
sion has determined to include in pro- 
posed Rule 11Acl1-2 a provision requir- 
ing the removal of market identifiers 
on moving ticker displays. However, 
the Commission is specifically request- 
ing comment on the effects of removal 
of market identifiers. The Commission 
is particularly interested in receiving 
views as.to whether the temporary ex- 
emption has achieved the two per- 
ceived benefits which the Commission 
noted in the Exemptive Order or 
whether, to the contrary, investors 
and market professionals believe that 
the loss of market information result- 
ing from removal represents a de- 
crease in the availability of important 
market information. 

Similarly, proposed Rule 11Ac1-2 
also contains a provision which would 
require the elimination of market 
identifiers from consolidated displays 
of transaction reports available 
through interrogation devices. Al- 
though the Commission does not be- 
lieve that progress towards a national 
market system currently justifies total 
elimination of market identifiers (such 
that interrogation devices would be in- 
capable of displaying last sale data 
from individual market  centers),* 
elimination of market identifiers from 
consolidated displays available on in- 
terrogation devices may further the 
Commission’s overall national market 
system objectives. First, the elimina- 
tion cf the market identifier on inter- 
rogation device consolidated displays 
would be consistent with and designed 
to achieve certain of the same results 
as removal of identifiers from the 
moving ticker displays. Representa- 
tives of the regional exchanges and 
the third market have long argued 
that market identifiers, whether on 
moving ticker displays or interrogation 
devices, contribute to the dominance 
of the primary market and permit bro- 
kers to disregard transaction reports 
from other than the primary market. 
Although the Commission has no evi- 
dence that this phenomenon in fact 
occurs, it may be that removal of iden- 
tifiers from moving ticker displays 
would not result in a material loss of 


*If the CTA and SIAC were permitted to 
eliminate market identifiers from all trans- 
action reports disseminated to vendors, it 
would be impossible for vendors co create in- 
dividual market center data bases from 
which to recall individual market last sale 
data. 
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important information to brokers and 
investors and may achieve certain na- 
tional market system objectives by 
equalizing perceptions as to the “‘le- 
gitimacy” of transactions in different 
market centers. To the extent removal 
of market identifiers from the moving 
ticker achieves this result, elimination 
of market identifiers on interrogation 
device consolidated displays would 
appear to be a necessary corollary 
= designed to achieve this same 
end. 

Furthermore, with the effectiveness 
of Rule 11Acl-1 under the Act and the 
resultant dissemination of firm quota- 
tions from all market centers, the 
Commission believes that market iden- 
tification on interrogation device con- 


- SOlidated displays may be of reduced 


importance. Historically, last sale re- 
ports have been the most significant. 
form of market data both to investors 
and market professionals. Therefore, 
prior to the adoption of Rule 11Acl1-1, 
the inclusion of market identifiers on 
interrogation devices seemed neces- 
sary to make such displays valuable to 
brokers wishing to identify the source 
of trading activity and, as a corollary 
matter, useful, as an advertising 
medium, for markets other than the 
primary market. However, the Com- 
mission believes that the general avail- 
ability of firm quotations in multiply- 
traded securities will significantly 
reduce the value of last sale informa- 
tion to brokers and dealers and even- 
tually assure that quotation informa- 
tion will be a primary tool for order 
routing decisions. Therefore, the Com- 
mission believes that, since all vendor 
interrogation devices currently, or in 
the near future, will include consoli- 
dated quotation displays with market 
identifiers, such market identification 
for last sale reports may no longer be 
necessary. 

Finally, the elimination of market 
identifiers for transaction reports on 
consolidated displays may prompt or 
enable vendors to make these displays 
more useful and complete. Proposed 
rule. 11Ac1-2 would require that ven- 
dors enhance their consolidated dis- 
plays by including the same informa- 
tion contained on individual market 
displays. One of the justifications 
raised by certain vendors for not in- 
cluding-more information in their con- 
solidated displays is that the market 
identifier necessarily requires exclu- 
sion of certain other data.** Therefore, 
the Commission believes that elimina- 
tion of market identifiers on consoli- 
dated displays should lead to the im- 
provement and further use of these 
displays. 


% Most vendor interrogation devices are 
capable of displaying only a limited number 
of different characters of information. The 
inclusion of a market identifier for last sale 
data on certain interrogation devices neces- 
sarily requires exclusion of other relevant 
data. 
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Since, on balance, the Commission 
believes that market identification 
may no longer be necessary on interro- 
gation device consolidated displays, 
proposed rule 11Ac1-2 contains a pro- 
vision which would require its remov- 
al. However, the Commission would be 
particularly interested in receiving 
comment as to the necessity of this 
prohibition. As an alternative, the 
Commission is considering deletion of 
any market identification requirement 
with respect to interrogation device 
consolidated displays, thereby permit- 
ting each vendor to determine wheth- 
er to include such an identifier. In ad- 
dition, the Commission is specifically 
requesting that commentators address 
whether deletion of market identifiers 
results in a material loss of important 
information to broker-dealers and in- 
vestors with respect to their trading 
decisions and to self-regulatory organi- 
zations in attempting to fulfill their 
surveillance obligations.** The Com- 
mission is especially concerned that 
the omission of market identifiers may 
significantly impede the ability of 
these persons to determine the loca- 
tion of trading activity reported on 
consolidated displays. 


IV. CONSOLIDATED QUOTATION 
INFORMATION 


On August 1, 1978, rule 11Acl1-1 
under the Act became effective. The 
rule requires every exchange and asso- 
ciation to establish *’ and maintain 
procedures and mechanisms for col- 
lecting, processing, and making availa- 
ble to vendors bids, offers, quotation 
sizes, and aggregate quotation sizes 
(“quotation information’) in reported 
securities. The rule does not, however, 
impose any obligations on vendors. to 
display quotation information which is 
made available in accordance with the 
rule. In the quotation release, the 
Commission explained its rationale for 
not imposing such obligations on ven- 
dors at that time: 


(Tihe Commission believes that adequate 
dissemination of quotation information will 
be achieved without specific vendor require- 


* Although the rule would not prohibit a 
self-regulatory organization from operating 
or maintaining a display of consolidated 
transaction reports with market identifiers, 
most self-regulatory organizations receive 
last sale data from vendors who would be 
precluded from disseminating this informa- 
tion to their other subscribers. It may be 
that the cost of providing consolidated last 
sale displays with market identifiers exclu- 
sively to self-regulatory organizations would 
be significant. In that event, the Commis- 
sion is requesting that commentators dis- 
cuss whether market identifiers are neces- 
sary to assure proper surveillance and pro- 
vide estimates of the cost of obtaining that 
data. 

See Securities Exchange Act Release 
Nos. 14415 (Jan. 26, 1978) (the “Quotation 
Release”) and 14711 (Apr. 27, 1978) 43 FR 
4342 and 43 FR 18556. 
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ments formulated by the Commission. For 
example, it appears that prior to the effec- 
tive date of the rule, at lease one securities 
information system will be providing a mon- 
tage of quotations (including sizes) from all 
market centers in all multiply traded report- 
ed securities. Additionally, the Commission 
believes that competitive pressures will 
assure that each of the other vendors will 
eventually implement similar services or, at 
least, a best bid and asked display. The 
Commission will continue to monitor vendor 
progress in providing quotation information 
in a comprehensive and nondiscriminatory 
manner and will reconsider its decision not 
to impose obligations on vendors if competi- 
tive pressures do not assure adequate dis- 
semination and display of this informa- 
tion.** 


In keeping with these statements, 
since the adoption of rule 11Ac1-1, the 
Commission’s staff has monitored the 
progress of vendors in developing quo- 
tation displays. Perhaps the most sig- 
nificant step taken to date to enable 
vendors to display quotations has been 
the implementation of a plan pursuant 
to which participating self-regulatory 
organizations are making available 
quotation information to vendors in a 
single data stream. On July 25, 1978, 
the. NYSE and Amex jointly filed a 
“Plan For the Purpose of Implement- 
ing Rule 11Acl-1 under the Securities 
Exchange Act of 1934” (“CQ Plan’) 
with the Commission contemplating 
the formation of the CQ Operating 
Committee similar in concept to the 
CTA and (i) establishing joint proce- 
dures to govern the collection, process- 
ing, and dissemination of quotation in- 
formation by participating market 
centers; (ii) providing for selection and 
evaluation of an exclusive processor to 
collect quotation information from 
participating market centers and make 
that information available to quota- 
tion vendors; and (iii) establishing fees 
relating to the receipt of quotation in- 
formation. On July 27, 1978, the Com- 
mission issued a temporary order, pur- 
suant to section 11A(a)(3)(B) of the 
Act, approving the CQ Plan for a 
period of 180 days and noting that 
“the consolidated quotation data 
stream contemplated by the [CQ 
Plan] may provide an appropriate 
basis for the creation of a composite 
quotation system—an essential ele- 
ment of a national market 
system * * *,” 5° Since that time the 
BSE, MSE, and PSE have signed the 
CQ Plan and the NASD has indicated 
its intention to join under certain cir- 
cumstances. 

The implementation of the CQ Plan 
and the effectiveness of rule 11Aci-1 
have also facilitated significant im- 
provements in the quotation displays 
made available by certain vendors. For 


~ *Quotation Release, supra note 37 at 37- 

38, 43 FR at 4347. (footnote omitted). 
*Securities Exchange Act Release No. 

pen (July 28, 1978) at 18, 43 FR 34851, 


example, one vendor who had previ- 
ously offered a composite best bid and 
asked quotation display with size from 
only a limited number of markets, has 
made necessary programing changes 
to include in its calculations quota- 
tions from all markets disseminating 
quotations pursuant to the CQ Plan as 
well as the CSE. Similarly, another 
vendor which had previously provided 
a montage display of quotations with- 
out size from a limited number of 
market centers has expanded that dis- 
play to include quotations and sizes 
from all market centers making availa- 
ble quotations through the CQ Plan. 
Discussions between the Commis- 
sion’s staff and each of the major ven- 
dors of market information have indi- 
cated that. most vendors are in the 
process of further enhancing their 
quotation display facilities. However, 
these discussions have also indicated a 
hesitancy on the part of at least cer- 
tain vendors to expend the capital nec- 
essary to develop composite quotation 
displays without some indication from 
the Commission as to the nature of an 
acceptable display. These discussions 
have convinced the Commission that 
further development in the display of 
quotation information may, in fact, be 
impeded because the Commission has 
not specified minimum display re- 
quirements with respect to quotations. 
Therefore, the Commission is at this 
time proposing that Rule 11Ac1-2 in- 
clude minimum quotation display re- 
quirements. The rule would require 
that every vendor making available 
quotations in reported securities pro- 
vide, at a minimum, a consolidated 
quotation dispiay indicating the high- 
est bid and lowest offer, with size, 
from any market center making avail- 
able quotations in accordance with 
Rule 11Acl-1, and an identifier indi- 
cating the market or markets responsi- 
ble for such bid or offer.“ The rule 
would also specify the manner of cal- 
culating the best bid and offer in the 
event that more than one market 
center were making available bids or 
offers at the same price. The rule as 
proposed sets forth two alternative 
formulas for determining the best bid © 
or offer. One formula would require 
selection of the best bid or offer first 
on the basis of price (7e., the highest 
bid or lowest offer), then on the basis 
of time of receipt by the vendor (2.e., 
the first bid or offer received at such 
price), then on the basis of the largest 
size. The other formula would require 
selection of the best bid or offer first 
on the basis of price, then on the basis 
of largest size, then on the basis of 
time.*! The Commission is specifically 


“Such a display would also have to be 
available by means of the simplest and most 
prominent form of inquiry. See discussion 
supra. 

“1This formula is currently used by par- 
ticipants in the ITS for display on their 
floors. 
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requesting that commentators indicate 
which of these two formulas would be 
preferable or whether, as an alterna- 
tive, the Commission should permit 
vendors to calculate the best bid and 
offer in either fashion, provided that 
the method of calculation is clearly 
disclosed to subscribers. 

The rule would also permit vendors 
to display a montage of quotations and 
quotation sizes: Provided, That quota- 
tion information from every market 
center is displayed separately other 
than third market quotations which 
may be represented by a single bid and 
offer identified by market maker rep- 
resenting the highest bid and lowest 
offer of all third market makers. In 
addressing this aspect of the rule, 
commentators may wish to address 
whether the Commission should speci- 
fy the exact nature of any quotation 
montage if a vendor aiso provides a 
consolidated best bid and offer display 
and, in particular, whether the rule 
should continue to preclude vendors 
from providing hybrid montage and 
best bid and offer. displays other than 
as specified with respect to third 
market quotations.“* Additionally, 
commentators may wish to comment 
on the rule’s requirement that vendors 
provide a best bid and offer display 
notwithstanding the fact that they 
provide a complete montage. 


V. UNLISTED SECURITIES AND 
REPRESENTATIVE BID AND OFFER 


In formulating minimum display re- 
quirements applicable to vendors who 
make available quotation information 
in reported securities, the Commission 
has also examined the manner of dis- 
play of real-time quotations for unlist- 
ed (“OTC”) securities. The only quota- 
tion vendor now disseminating such 
quotations is NASDAQ, Inc., the 
wholly owned subsidiary of the NASD, 
which operates the National Associ- 
ation of Securities Dealers Automated 
Quotation (“NASDAQ”) system.“ Al- 
though only a small portion of OTC 
securities are included in the 
NASDAQ system,“ trading in those se- 
curities accounts for an overwhelming 
percentage of both the dollar value 
and share volume of trading in the 
OTC market. 


“For example, the rule would prohibit a 
vendor from providing a display showing 
the bid, offer and quotation size with re- 
spect to a particular security from the 
NYSE and the PSE while showing only the 
best bid and offer, with size and market 
identifier, from all other reporting markets. 

“The NASD owns NASDAQ, Inc. and 
rules relating to the operation of the system 
appear as Schedule D of the NASD's 
Bylaws. NASDAQ, Inc. is. registered with 
the Commission, pursuant to section 
11A(b)¢3) of the Act, as an exclusive proces- 
sor, ; 

“For its securities to be eligible for inclu- 
sion in the NASDAQ system, an issuer must 
have at least $1,000,000 in total assets and 
$500,000 in net assets, a minimum of 100,000 
shares. outstanding, and a minimum of 300 
shareholders of record. NASD Bylaws, 
Schedule D, Part II. B and C, In addition, 
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There are three types of NASDAQ 
services, denoted “Level 1,”" “Level 2,” 
and “Level 3,” available to NASDAQ 
subscribers. Level 1, which is used pri- 
marily by registered representatives of 
broker-dealer firms does not display 
the actual quotations. of specified 
market makers. It displays, instead, 
for each security quoted in the 
NASDAQ system, a single “representa- 
tive bid and ask” quotation (‘RBA’) 
consisting of the median bid price and 
(approximately) the median offer 
price of all registered market mark- 
ers*® who have entered quotations for 
that security into the NASDAQ 
system.** Level 2, which is generally 
used by traders and large institutional 
investors, displays, in 2 montage, with 
respect to each security quoted in the 
NASDAQ system, the bid and offer 
prices of each registered market 


maker who enters quotations for that 
security into the NASDAQ system. 
Level 3, which is aynilable only to reg- 


the issuer must pay an issuer quotation fee 
if it wishes to have its securities quoted in 
the system. /d. at Part ¥. 

* Anyone wishing to make a market in a 
NASDAQ-quoted security and to have his 
quotations for that security displayed on 
NASDAQ terminals is required to be an 
NASD member and to register with the 
NASD as a market maker. Registered 
market makers are subject to various obliga- 
tions and restrictions set forth in the 
NASD’s Bylaws. See NASD Bylaws, Sched- 
ule D at Part IC3. 

*The nature of the RBA is described in 
the design specifications of the NASDAQ 
system as follows: 

Representative Bid and Ask—The repre- 
sentative bid for a NASDAQ security is the 
median of all bids entered into the 
NASDAQ system by registered NASDAQ 
market makers. The representative ask f or 
a NASDAQ security is the figure deter- 
mined by adding the median of ail spreads 
to the representative bid (a spread is the 
difference between the bid and ask of regis- 
tered NASDAQ market makers). 

When there is an even number of quotes 
for a security, the median values are deter- 
mined by rounding down both the bid and 
the spread. } 

Computation of the RBA may be illustrat- 
ed as follows: 





XYZ Corp. ; 
Market Maker 


Spread 





16% 164: 
i6 16% 
16 16. 
16 16% 
15% 16% 
15% i6% 





Although there is an even number of bids, 
it makes no difference whether No. 3 or No. 4 
is used as the median; either way the median 
bid is 16. However, the median spread couid 
be either % or %s. Following the practice of 
rounding down (set forth in the NASDAQ 
design specifications quoted above), % is cho- 
sen. Therefore, the ask side of the RBA is 
16%. Thus, although the highest bid and 
lowest asked price displayed on Levels 2 and 
3 would be 16% to 16%, if market maker No. 1 
did not enter a quotation, the RBA would 
simply be 16 (the median bid)16% (the medi- 
an bid plus the median spreak of %). 
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istered market makers,*? displays the 
same information as Level 2 and also 
permits market makers to enter and 
update bid and offer quotations. * 

When the NASDAQ system was 
being developed in the late 1960’s, the 
NASD advised the Commission that it 
expected that Level 1 service would be 
used primarily be retail salesmen. It 
expected, therefore, that retail cus- 
tomers probably would not be advised 
of the actual quotation information 
displayed on Level 2 and 3 terminals, 
but would be quoted the price infor- 
mation immediately available to the 
registered representatives with whom 
they dealt, i.e, the information dis- 
played on Level 1. When informed of 
the NASD’s plan to display “repre- 
sentative” quotations on Level 1,*° the 
Commission questioned the usefulness 
of ‘“‘median” information to retail cus- 
tomers and suggested that a more 
meaningful display for Level 1. might 
be the highest market maker bid price 
and the lowest market maker offer 
price (“‘best bid and offer’). The Com- 
mission indicated that, in its view, a 
quotation consisting of the best bid 
and offer would be more accurate, as a 
reflection of the prevailing market for 
a security, than a median quotation. 
However, in recognition of the poten- 
tial of the NASDAQ system to im- 
prove the quality of the OTC market, 
the Commission deferred to the NASD 
and did not raise any objection at that 
time to the display of the RBA on 
Level 1. The Commission did, however, 
indicate to the NASD that this ques- 
tion could be more fruitfully explored 
after some experience had been gained 
with the operation of the NASDAQ 
system and that it might re-examine 
this issue after the system became 
operational. The NASDAQ system has 
been in operation for 7 years, and the 
Commission believes that it is now ap- 
propriate to re-examine the consider- 
ations which initially led it to permit 
the display of RBA on Level 1. 

Information supplied by the NASD 
and representatives of the securities 
industry indicates that broker-dealer 
firms tend to supply their registered 
representatives who deal with the 
public with Level 1 service exclusive- 
ly.*° Level 2 and 3 services are general- 
ly maintained by broker-dealer firms 
“NASD Bylaws, Schedule D, at Part IC2. 

* The same computer hardware is used for 
Levels 2 and 3. Certain keys are adjusted to 
permit the entry of quotations if the sub- 
scriber is a registered market maker. 

49The Level 1 display initially proposed by 
the NASD was somewhat different from the 
RBA display now in use. The NASD’s initial 
proposal was to display on Level 1, with re- 
spect. to each security quoted in. the 
NASDAQ system, the median of all bid 
prices and the median of ail asked prices for 
that security entered into the system. 

“©The cost cf Level 1 service, which is 
made available via interrogation devices pro- 
vided by vendors other than NASDAQ, Inc., 
is significantly lower than the cost of Level 


‘2 or Level 3 service. See NASD By-Laws, 


Schedule D, Part IV. 


FEDERAL REGISTER VOL. 43, NO. 210—MONDAY, OCTOBER 10, 1978 





50622 


in their trading rooms for use in con- 
nection with trading and wmarket- 
making activities. Because registered 
representatives of the larger wire- 
houses cannot for practical reasons 
communicate orally with the trading 
rooms of their firms on a continuous 
basis to obtain real-time quotations, 
retail customers of these firms gener- 
ally do not have access to the informa- 
tion provided by Level 2 and 2 services. 
Moreover, many smaller, nonclearing 
firms do not subscribe to Level 2 or 
Level 3 service and thus are only able 
to supply their customers with infor- 
mation available on Level 1.°' There- 
fore, since most retail customers gen- 
erally cannot obtain real-time quota- 
tions for NASDAQ securities other 
than through the registered represen- 
tatives with whom they deal, the prac- 
tical effect of displaying the RBA on 
Level 1 is that the vast majority of 
retail customers are informed only of 
the RBA. 

The Commission believes that the 
behavior cf some broker-dealers in ex- 
ecuting their customers’ orders may be 
affected by the knowledge that their 
customers do not have access to the 
best bid and offer then available. For 
example, some commentators have 
noted that certain broker-dealers ex- 
ecute customers’ orders at the RBA 
displayed on Level 1 without first at- 
tempting to obtain more favorable ex- 
ecutions. Furthermore, at the Com- 
mission’s hearings in August 1977 con- 
sidering the amendment of off-board 
trading rules (‘off-board hearings’’),* 
one commentator stated that an inte- 
grated firm may deal with its own 
retail customers at the RBA guoted on 
Level 1 despite the fact that the firm’s 
quotations, as a marketmaker in 
NASDAQ, were at a better price.** 

The Commission believes that it is 
only feasible for a customer to police 
his broker’s efforts to obtain best ex- 
ecution if he receives information as 
to the best bid or offer available ai the 
time he places an erder to buy or sella 
NASDAQ-quoted security. A retail cus- 
tomer who is informed only of the 
RBA at that time cannot properly 
evaluate the quality of execution and 
price of services rendered by the 
broker-dealer handling his order. This 
is particularly true when a broker- 
dealer had executed an order as princi- 
pal and has confirmed the transaction 
“net” to the customer because there is 
currently no required disclosure of the 
amount of retail markup or markdown 


S'As of Dec. 30, 1977, the combined total 
of Level 2 and Level 3 subscribers was 499, 
and the approximate number of Level 1 sub- 
scribers was 1,900. NASD, ‘“‘The NASDAQ/ 
OTC Market Fact Book 1977,” at 3. 

52See Securities Exchange Act Release No. 
13662 (June 23, 1977), 42 FR 33510. 


‘83Prepared statement of the Midwest 
Stock Exchange, Inc., Aug. 4, 1977, at 47, in 
File No. 4-180. 
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included within the “net” price.** In 
addition, retail customers who are not 
knowledgeable about the operation of 
the over-the-counter markets may be- 
lieve that the RBA quotation they 
generally receive for a NASDAQ- 


quoted security actually is the best bid 


or offer available for that security. 

The Commission is aware that a 
broker-dealer who has executed a Ccus- 
tomer’s order at a price other than the 
best bid or offer may have had justifi- 
able reasons for doing so (e.g., the best 
bid or offer may not have been firm 
for the size of the customer’s order; 
the cost of execution and clearing with 
the market-maker responsible for the 
best bid or offer might off-set ‘the 
price advantages to the customer; or 
the broker might have reason to be- 
lieve it imprudent to deal with the 
dealer responsible for the best quota- 
tion). We are also aware that, in such 
circumstances, a customer’s knowledge 
of the best bid or offer might necessi- 
tate as an explanation by the execut- 
ing broker-dealer of the facts and cir- 
cumstances underlying his decision to 
execute the order at a price inferior to 
the best bid or offer. However, it 
would not appear that providing such 
an explanation would constitute an 
unduly heavy burden. Mereover, the 
Commission believes that the benefits 
to be achieved by dissemination of the 
best bid or offer would justify the im- 
position of such a burden. Therefore, 
the Commission tentatively conciuded 
that there is no valid regulatory pur- 
pose for denying this important 
market information to public inves- 
tors. 


“Securities Exchange Act Rule 15cl-4 (17 
CFR 240. 15cl-4) requires a broker-dealer 
executing a customer's order as agent to 
provide the customer with written notifica- 
tion of the amount of any commission or 
other remuneration received by the broker- 
dealer in connection with the transaction. 
The rule does not, however, currently 
impose a similar requirement on a broker- 
dealer executing a customer's order as prin- 
cipal. The Commission has, however, inciud- 
ed in its recently adopted amendments to 
Ruie 10b-10 a requirement that broker-deal- 
ers disclose their markups or markdowns to 
evstomers when eng2girig in so-called ‘“‘risk- 
less principal’ transactions (ie... when 
buying a security, as principal, from a mar- 
ketmaker anda reselling to the customer at a 
higher price including a markup (or at a 
lower price including a markdown in the 
case of an order to seli). Securities Ex- 
change Act Release No. 15219 (Oct. 6, 1978) 
43 FR 47485. Broker-dealters wouid not, 
however, be required to disclose their 
markup or markdown when acting as a 
market-maker or engaging in “risk” princi- 
pal transactions (a transaction in which a 
broker-dealer sells securities to a customer 
out of its bona fide inventory or takes a cus- 
tomer’s securities into its bona fide inven- 
tory). Presumably, most broker-dealers ex- 
ecuting customer erders in this manner 
would continue to advise their customers 
only of “net” prices; ie., including any 
markup or markdown. 


Accordingly, the Commission has in- 
cluded in proposed rule 11Ac}-2 provi- 
sions requiring that every interroga- 
tion device providing quotation infor- 
mation with respect to OTC equity se- 
curities display, a minimum, the high- 
est bid and the lowest offer for each 
such security. Proposed rule 11Ac!-2 
would aiso prohibit the display of any 
representative bid or offer for a securi- 
ty—i.e., any price for a security which 
is the mean, median, mode, or weight- 
ed average of two or more bids or 
offers or is the result of some other 
mathematical] calculation based on the 
bid or offer of one or more market- 
makers. *°® 

In publishing these proposais, the 
Commission in particular seeks com- 
ment on the perceived effects of this 
regulation on the over-the-counter 
market. It has been asserted on var- 
ious occasions that, possibly because 
of inherent differences between dealer 
and auction markets, some innovations 
which improve the quality and effi- 
ciency of the markets for securities 
which are: suitable for auction-type 
trading would have a_ deleterious 
effect on over-the-counter markets for 
other types of securities. For example, 
during the off-board hearings, the 
NASD suggested that last sale report- 
ing of transactions in OTC securities 
might discourage market-making in 
those securities, thus decreasing li- 
quidity in the over-the-counter 
market.** It also implied that the dis- 
play of best bid and ask prices on 
Level 1 of NASDAQ would have simi- 
lar effects.” In commenting on the 
provisions of rule 11Aci-2 which are 
applicable to securities other than re- 
ported securities, persons should spe- 
cifically address these concerns. 


VI. DESCRIPTION OF PROPOSED RULE 
11Acl1-2 


Proposed Rule 11Acl1-2 would set 
forth comprehensive requirements 
with respect to the display of transac- 
tion reports and last sale data in re- 
ported securities * and quotations and 


5>Because the display of representative 
quotation information for reported securi- 
ties might possibly produce some of the 
same ill effects flowing from the RBA with 
respect to OTC securities—and, indeed, 


. might counteract some of the benefits 


sought to be achieved through the adoption 
of rules 11Acl-1 and 11Aci-2—the prohibi- 
tion against dissemination of representative 
quotations would apply to reported securi- 
ties as well as to OTC securities. 

56In the matter of off-board trading rules, 
Securities and Exchange Commission File 
No. 4-180, transcript pp. 1044-46, Aug. 16, 
1977. 

571d. at 1046. 

38The terms “transaction reports,” “last 
saie data,”’ and “reported securities” are de- 
fined in paragraph (a)(1) of the proposal to 
have the same meaning as provided in Rule 
11Ac3-1. See Rule 11Aa3-1 release at note 
62, supra. 
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quotation information © in subject se- 
curities which are defined to include 
all reported securities as well as any 
other equity security as to which 
transaction reports, last sale data or 
quotation information is diss¢minated 
through an electronic interdealer quo- 
tation system owned and operated, 
either directly or indirectly, by an as- 
sociation. © 

The rule would apply to any vendor, 
i.e., any securities information proces- 
sor or self-regulatory organization en- 
gaged in the business of disseminating 
transaction reports, last sale data or 
quotation information with respect to 
any subject security to brokers or deal- 
ers on a real-time or other current and 
continuing basis through an electronic 
communications network (such as the 
ticker network), moving ticker or in- 
terrogation device.“ However, the rule 
specifically excludes from this. defini- 
tion any securities information proces- 
sor or exchange when disseminating 
market information on the floor of an 
exchange,® thereby permitting an ex- 
change to make available to its mem- 
bers market information for trading 
and surveillance purposes which would 
otherwise be precluded by the rule. 
The rule would also prohibit any 
broker or dealer from operating or 
maintaining any display of market 
data which a vendor would be pre- 
cluded from making avaiiable.** 


A. LAST SALE DATA 


With respect to the display of trans- 
action reports and last saie data, the 
rule would maintain certain display re- 
quirements currently contained in rule 
17a-15.% Specificaliy, it would require 
that no moving ticker display exclude 
transaction reports on the basis of the 
market of execution.® In addition, the 


““The terms “quotations” and “quotation 
information” are defined in paragraph 
(aX(3) of the rule. With respect to reported 
securities, these terms mean bids, offers, 
quotation sizes and aggregate quotation 
sizes as defined in Rule 11Aci-1. With re- 
spect to any other subject security, these 
terms are defined as the most recent bid 
price or offer price of an over-the-counter 
market maker disseminated through an 
electronic interdealter quotation system 
owned and operated, directly or indirectly, 
by an association. An “over-the-counter 
market maker” is defined in paragraph 
(aX13) of the rule as any broker or dealer 
who is authorized by an association which 
owns and operates, directly or indirectly, an 
electronic interdealer quotation system .to 
disseminate quotations through that system 
in a particular security and who makes such 
quctations available through that system on 
a regular and continucus basis. 

* Proposed Rule LLAcl-2(a)(2). At present 
the only such inter-dealer quotation system 
is NASDAQ. See note —— supra. 

*' Proposed Rule LLAc1-2(a)( 123. 

“Td. 

= Proposed Rule LLAcl-2¢e). 

* Proposed rule LiAcl-2(bx 2x iv). 

*The Commission's current .interpreta- 
tion of rule 17a-15 requires vendors to. pro- 
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rule would continue to require * that 
any vendor making available on an in- 
terrogation device last sale data with 
respect to a particular reported securi- 
ty, also make availabie on that device, 
a consolidated last sale display with 
respect to that security.*? The consoli- 
dated last sale display would be re- 
quired to include the price of the most 
recent transaction report for that se- 
curity reported by any market center 
pursuant to an effective transaction 
reporting plan as well as the volume of 
that transaction report or the cumula- 
tive volume. of al! transaction reports 
for that security reported pursuant to 
an effective transaction reporting plan 
during the trading day.” 

In addition to the display require- 
ments contained in rule 17a-15, the 
rule would impose, effective as of 
March 1, 1979, additional display re- 
quirements with respect to last sale 
data which are designed to assure the 
availability and comparability of con- 
solidated last sale data. The rule 
would require that the consolidated 
last sale display available on an inter- 
rogation device be available by means 
of the simplest and most prominent 
retrieval instructions.*’ Thus, it would 
no longer be permissibie for a vendor 
to provide last sale data from an indi- 
vidual market center in response to an 


inquiry consisting of the consolidated 


system symbol plus a request or trans- 
mit key while providing consolidated 
last sale data in response to an inquiry 
consisting of the consolidated system 
symbol, an additional key plus the re- 
quest or transmit key. In addition, ifa 
vendor were to provide both the con- 
solidated last sale display and an indi- 
vidual market center display in re- 
sponse to an inquiry consisting of an 
equal number of key strokes, the re- 
quest key used to obtain the consoli- 
dated display must be more prominent 
(in terms of its label, location, size, or 
a combination of these or other fac- 
tors) than the key used to obtain indi- 
vidual market last sale data. 

In addition to assuring that consoli- 
dated last sale data is available on an 
interrogation device by means of easi- 
est access, the rule would also require 
that vendors provide consolidated 
market data and monitoring services 
on their interrogation devices which 
are comparable to the data and ser- 
vices available on an individual market 
basis. The rule would require vendors 
to provide, on the consolidated last 
sale display fer a particular reported 
vide such a display. See the Interpretative 
Release, supra note 3 at 6, 40 FR at 15463. 

*6 Proposed rule LLAcl-2(b 2b. 

-Tq. See proposed rule 1L4cl-2(aX7) 
which defines... the term “consolidated 
price.” 

TG: 
which 


{LAcl-2¢an8) 
“consolidated 


rule 


term 


See proposed 
defines the 


. volume.” 


69 Id. 
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security. all of the same market data 
that is available on any individual 
market display.” Thus, for example, if 
a vendor made available an individual 
market display for a particular report- 
ed security which included last sale, 
bid, offer, open, high, low, close, 
volume, price earnings ratio, dividend 
rate, and time of last news, the con- 
solidated last sale display for that se- 
curity would be required to contain all 
of the same data on a consolidated 
basis, where applicable. In addition, 
the rule would require that any 
vendor providing a market minder 7” 
With respect to any reported security 
based upon transaction reports from 
an individual market: also provide that 
same market minder service for that 
security on a consolidated basis.” 

The rule would also contain provi- 
sions which are designed to assure 
that transaction reports and fast sale 
data from individual market centers 
are available on a nondiscriminatory 
basis. First, on and after March 1, 
1979, vendors would be precluded from 
identifying the market of execution of 
transactions reports or last. sale data 
displayed on either moving tickers or 
the consolidated last sale display avail- 
able on an interrogation device.” 
Second, vendors would be required to 
equalize access to last sale data from 
individual market centers available on 
their interrogation devices. The rule 
would require that any vendor provid- 
ing last sale displays from more than 
one individual market center, make ail 
such displays available in response to 
an equal number of Key strokes.” 
Therefore, after March 1, 1979, it 
would no longer be permissible for a 
vendor to provide “primary” market 
last sale data in response to an inquiry 
consisting of the consolidated system 
symbol and a request key while provid- 
ing last sale data, for example, from a 
regional exchange in response to an 
inquiry consisting of the consolidated 
system symboi, a market designation 
and a request key. 


B. QUOTATION INFORMATION 


With respect to the display of quota- 
tion information, the rule would set 
forth certain minimum display re- 
quirements, effective as of March 1, 
1979, which are designed to assure. the 
availability of bids; offers, quotation 
sizes and aggregate quotation sizes 
made available pursuant to rule 


7” Proposed rule 11Ac!-2(0M2)¢v). 

"The term “market minder” is defined in 
paragraph (a18) of the rule as any service 
provided by a vendor on an interrogation 
device (other than a moving ticker display) 
which permits monitoring, on a dynamic 
basis in a single dispiay, of transaction re- 
ports or last sale data with respect to two or 
more reported securities. 

72 Proposed rule 11Acl-2(bxX 2) vi, 

78 Proposed rule 11Ac1-2(b(2 iii). 

74Proposed rule 11Ac1-2(5)(2)(ii}. 
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11Acl-1 and quotation information 
displayed in an interdealer quotation 
system (such as NASDAQ) which is 
owned and operated by an association. 
The rule would require that any 
vendor which displays quotation infor- 
mation with respect to a particular 
subject security on an interrogation 
device aiso make available on that 
device a consolidated quotation dis- 
play with respect to that security.” 
The consolidated display would be re- 
quired to be available by means of an 
access inquiry involving a _ lesser 
number of key strokes than is used to 
obtain quotation information from 
any individual market center and 
would be required to display (i) the 
highest bid and lowest offer from any 
market center making available quota- 
tion information for that security,” 
(ii) an identifier indicating the market 
center responsible for that best bid 
and best offer, and (iii) in the case of a 
reported security, the quotation size or 
aggregate quotation size associated 
with that bid and offer.” 

The rule would also set forth the 
manner of calculating the best bid and 
offer.** As published, the rule sets 
forth two alternative formulas for de- 
termining the best bid or offer. Both 
formulas require the use of price as 
the first factor for determining the 
best bid or offer, i.e., the best bid 
would be the bid which is highest in 
price and the best offer would be the 
offer which is lowest in price. Howev- 
er, the formulas would differ in terms 
of the manner of selecting between 
two or more bids or offers at identical 
prices. One formula would require se- 
lection of the best bid or offer first on 
the basis of time, i.e., the vid or offer 
received earliest in time by the vendor 
would be the best.** The other formula 


*% Proposed rule 11Acl-2(¢)(2\i). 

“This requirement is identical to the 
rule’s access requirement with respect to 
last sale data. 

"With respect to reported securities, a 
vendor would be required to include quota- 
tions from ail market centers making availa- 
ble quotations in accordance with rule 
11Aci-1. With respect to all other subject 
securities, a vendor would be required to in- 
clude quotations from all over-the-counter 
market makers, ie., all broker-dealers 
making available quotations in subject secu- 
rities in an electronic interdeaier quotation 
System such as NASDAQ. Proposed rule 
11Ac1-2 (a)(6ii), (a)(13) and (a)(14). 

** Proposed rule 11Ac1-2(c)(2)(i). 

*The rule would not specify the manner 
of determining when a bid or offer is re- 
ceived. The Commission is aware that SIAC 
currently calculates the best bid and offer 
of ITS participants for use in ITS by use of 
an algorithm which deems any change of 
price or size data as an entirely new bid and 
offer. Thus, if a market center had made 
available a quotation consisting of a bid of 
20 with a size of 400 and an offer of 20% and 
a size of 200 and the market center changed 
its bid size to 500 shares, SIAC, upon receiv- 
ing this change, would assume that the 
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would first rank bids or offers at iden- 
tical prices by size (i.e., The bid or 
offer with the largest quotation size or 
aggregate quotation size would be the 
best) and then, as between bids or 
offers at identical prices with identical 
sizes, on the basis of time. The Com- 
mission currently contemplates select- 
ing one of these formulas for inclusion 
in the rule rather than permitting 
each vendor to select from alternative 
formulas set forth in the rule.* 

The rule would also permit vendors 
to make available quotation informa- 
tion (including size) *' with respect to 
individual market centers on their in- 
terrogation devices either upon sepa- 
rate inquiry (provided that inquiry 
access routines for all market centers 
contain an equal number of key 
strokes) or in a montage.*? The quota- 
tion montage would be required to 
state separately the quotation of every 
market center, except, in the case of a 
montage of quotations with respect to 
a reported security, all third market 
maker quotations could be consolidat- 
ed into a best third market bid with 
size and best third market offer with 
size,* each identified by the particular 
third market maker responsible for 
the bid or offer.* 

Finally, the rule would preclude any 
vendor from displaying a representa- 
tive bid or offer with respect to a sub- 
ject security; that is, the rule would 
prohibit any vendor from displaying 
any bid or offer which is, or is derived 
from, the mean, median, mode, or 
weighted average of two or more bids 
or offers, or which is calculated by 
adding to or subtracting from an 
actual bid or offer a commission, com- 
mission equivalent, markup, or differ- 
ential. 


C. JOINT DISPLAY OF LAST SALE AND 
QUOTATION INFORMATION 


Although the rule specifies separate 
minimum display requirements for 


market center had entered an entirely new 
bid and offer. The market center would 
thus lose whatever time priority it had es- 
tablished. One vendor proposing to provide 
its subscribers with a best bid and offer 
composite quotation display has indicated 
that it is considering an algorithm which 
would change time priority for a particular 
bid (or offer) only when the price of that 
bid (or offer) has changed. The Commission 
solicits comments on these alternative 
methods of determining time priority of 
quotations. In particular, commentators 
should address whether the rule should 
specify the method of calculating time pri- 
ority and if so, what meihed should be used. 

*°See duscussion, supra. 

"The rule would require that every quo- 
tation with respect to a reported security in- 
clude a quotation size or aggregate quota- 
tion size. Proposed rule 11Ac1-2(¢)(2)iv). 

** Proposed rule 11Acl-2(c)(2 ii). 

*’The rule would require that the calcula- 
tion of the best third market bid and offer 
be based upon the same formula as is used 
to calculate the best bid and offer from all 
reporting markets. 

** Proposed rule 11Aci-2(¢)(2)¢iii). 


last sale data and quotation informa- 
tion, it would permit (and in certain 
cases require) a vendor to combine the 
consolidated last sale display and con- 
solidated quotation display available 
on an interrogation device. The rule 
explicitly permits such a joint display 
in paragraph (d). However, if a vendor 
provides both the most recent transac- 
tion report and quotation for a securi- 
ty from a particular market center on 
a single interrogation device display, 
paragraph (b)(2)(v) of the rule would 
require that vendor to combine the 
consolidated last sale and consolidated 
quotation display with respect to that 
security. The rule does not expressly 
prohibit a vendor from combining, on 
a single display, consolidated and indi- 
vidual market center market inform- 
tion; however, such a combination 
would be precluded by the access pro- 
visions of the rule which do not prmit 
access to individual market center in- 
formation by means of the same 
number of key strokes (or prominence 
of request key) as are used to access 
consolidated information. In particu- 
lar, we are interested in receiving data 
from the self-regulatory organizations, 
CTA, the participants in the CQ Plan 
and SIAC as to the cost of collecting, 
processing, and making available this 
type of market information. We are 
also interested in receiving an explana- 
tion of the rationale behind the com- 
puter use charges and the CQ Plan 
charges and a reconciliation of those 
charges with the purposes of the Act. 
Finally, the Commission would appre- 
ciate comments regarding the advis- 
ability of retaining display charges 


_ levied directly on vendor subscribers 


and whether these charges would be 
more appropriately assessed on ven- 
dors either as a single charge or on a 
per display basis. 


VII. TExT OF PROPOSED RULES 


The Securities and Exchange Com- 
mission hereby proposes Rule 11Ac1-2 
(17 CFR 240.11Ac1-2) pursuant to its 
authority under the Securities Ex- 
change Act of 1934 (15 U.S.C. 78a et 
seq., as amended by Pub. L. No. 94-29 
(June 4, 1975)) and particularly sec- 
tions, 2, 3, 6, 9, 10, 11A, 15, 15A, 17, 
and 23 thereof (15 U.S.C. 78b, 78c, 78f, 
78i, 78j, 78k-1, 780, 780-3, 78q, and 
78w). . 


§240.11Ac1-2 Display of transaction re- 
ports and quotation information. 


(a) Definitions. For purposes of this 
section— 

(1) The terms “reported security,” 
“transaction report,” ‘effective trans- 
action reporting plan,” ‘nonmember 
broker or dealer,” ‘“‘moving ticker,” 
and “last sale data” shall have the 
meaning provided in § 240.11Aa3-1 
(Rule 11Aa3-1 under the Act). 
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(2) The term “subject security” shall 
mean— 

(i) Any reported security; and 

(ii) Any other equity security as to 
which transaction reports, last sale 
data or quotation information is dis- 
seminated through an electronic inter- 
dealer quotation system owned and op- 
erated, directly or indirectly, by a na- 
tional securitieS association (‘associ- 
ation’’). 

3) The terms ‘quotations’ and 
“quotation information” shall mean 
bids, offers and, where applicable, quo- 
tation: sizes and aggregate quotation 
sizes. 

(4) The 
shail— 

(i) In the case of a reported security, 
have the meaning provided in 
§ 240.11 Aci-1 (Rule 11Aci-1 under the 
Act); and 

(ii) In the case of any subject securi- 
ty other than a reported security, 
mean the most recent bid price or 
offer price of an over-the-counter 
market maker disseminated through 
an electronic imterdealer quotation 
system owned and operated, directly 
or indirectly, by an association. 

(5) The terms “quotation size,” ‘‘ag- 
gregate quotation size,” “‘third market 
maker’ and “make available” shall 
have the meaning provided in 


terms “bid” and “offer” 


§ 240.11Acl-i (Rule 11Acl1-1 under the 
Act). 

(6) The term “consolidated display” 
shail mean, with respect to a particu- 


lar reported security— 

(i) Any display of last sale data for 
such security, or information derived 
therefrom, based on transaction re- 
ports from all market centers effecting 
transactions in such security; and 

Gi) Any display of quotation infor- 
mation for that security based on quo- 
tations from ajl market centers 
making available such information for 
that security. 

(7) The term “consolidated price,” 
when used with respect to a particular 
reported security, shall mean the price 
of the most recent transaction report 
for that security reported pursuant to 
an effective transaction reporting 
plan. 

(8) The term “consolidated volume,” 
when used with respect to a particular 
reported security, shall mean— 

(i) The volume of the most recent 
transaction report for that security re- 
ported pursuant to an effective trans- 
action reporting plan, or 

(ii) The cumulative volume of all 
transaction reports for that security 
reported pursuant to an_ effective 
transaction reporting plan during the 
trading day. 

(9) The term “individual market 
center last sale display” shail mean, 
with respect to a particular reported 
security, any display of last sale data 
for such security, or information de- 
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rived therefrom, based on transaction 
reports from a single market center ef- 
fecting transactions in such security, 
but shall not include any moving 
ticker or market minder. 

(16) The term “individual market 
center quotation display” shall mean, 
with respect to a particular subject se- 
curity, any display of quotation infor- 
mation for that security based on quo- 
tations from a particular market 
center disseminating such information 
for that security. 

(11) The term “interrogation device” 
shall mean any securities information 
retrieval system capable of making 
available transaction reports, iast sale 
data or quotation information, upon 
inquiry, on a current basis on a termi- 
nal or other display device or by any 
other means. 

(12) The term “vendor” shall mean 
any securities information processor 
or self-regulatory organization en- 
gaged in the business of disseminating 
transaction reports, last sale data or 
quotation information with respect to 
subject securities to brokers or dealers 
on a real-time or other current and 
continuing basis, whether through az 
electronic communications network, 
moving ticker or interrogation device: 
Provided, however, That no securities 
information processor or national se- 
curities exchange (“exchange”) shall 
be deemed to be a vendor with respect 
to the dissemination of transaction re- 
ports, last sale data, or quotation in- 
formation on the trading floor of an 
exchange. 

(13) The term “over-the-counter 
market maker” shall mean, with re- 
spect to any subject security other 
than a reported security, any broker 
or dealer who is authorized by any as- 
sociation which owns and operates, di- 
rectly or indirectly, an electronic inter- 
dealer quotation system to dissemi- 
nate through that system auotations 
in such security, and who makes those 
quotations available through the 
system on a regular and continuous 
basis. 

(14) The term “market center’ shall 
mean— 

(i) With respect te a reported securi- 
ty, any exchange or third market 
maker which effects transactions in 
such security and which collects, proc- 
esses, and makes availabie transaction 
reports with respect to transactions in 
such security on a current basis pursu- 
ant to §240.11Aa3-i1 (Rule 11Aa3-1 
under the Act); and ; 

(ii) With respect to a subject securi- 
ty other than a reported security, any 
person acting in the capacity of an 
over-the-counter market maker. 

(15) The terms ‘‘best bid’ and “‘best 
offer” shall mean— 

(i) With respect to quotations for a 
reported security, the highest bid or 
lowest offer for that security made 
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available by any market center pursu- 
ant to §240.11Acl1-1 (Rule 11Aci-1 
under the Act): Provided, however, 
That in the event two or more market 
centers make available identical bids 
or offers for a reported security, the 
best bid or best offer (as the case may 
be) shall be computed by ranking ali 
such identical bids or offers (as the 
case may be) (first by time (giving the 
highest ranking to the bid or offer re- 
ceived first in time), then by size 
(giving the highest ranking to the bid 
or offer associated with the largest 
size), (first by size (giving the highest 
ranking to the bid or offer associated 
vith the largest size), then by time 
(giving the highest ranking to the bid 
or offer received first in time)); and 

(ii) With respect to quotations for a 
subject security other than a reported 
security, the highest bid or lowest 
offer (as the case may be) disseminat- 
ed by an over-the-counter market 
maker in an electronic inter-dealer 
juotation system owned and operated, 
directly or indirectly, by an asscoci- 
ation. 

(16) The term ‘‘moving ticker’ shall 
mean eny continuous real-time moving 
display of transaction reports, wheth- 
er made available on a discrete display 
unit or otherwise, or included on an in- 
terrogation device. 

(17) The term “quotation montage” 
shali mean. with respect to a particu- 
lar subject security, a display on an in- 
terrogation device which disseminates 
simultaneously quotations from all 
market centers disseminating quota- 
tion information with respect to that 
security. 

(18) The term “market minder” 
shall mean any service provided by a 
vendor on an interrogation device 
(other than a moving ticker) which 
permits monitoring, on a dynamic 
basis in a single display, of transaction 
reports or last sale data with respect 
to two or more reported securities. 

(19) The term “representative bid or 
offer” shali mean any number repre- 
senting a bid price or an offer price (as 
the case may be) for a particular sub- 
ject security which is (i) the mean, 
median, mode or weighted average of 
two or more bids or offers of market 
centers disseminating quotation infor- 
mation with respect to such security, 
(ii) calculated with reference to or de- 
rived from any such mean, median, 
mode or weighted average, or (ili) cal- 
culated by adding to or subtracting 
from the bid or offer of any market 
center disseminating quotations with 
respect to such security any number 
representing a commission, commis- 
sion equivalent, mark-up or differen- 
tial. 

(b) Display requirements for transac- 
tion reports and last sale data. (i) No 
vendor shall distribute, publish, dis- 
play or otherwise make available to 
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brokers and dealers on a real-time or 
other current and continuing basis, 
whether through an electronic com- 
munications network, moving ticker or 
interrogation device, transaction re- 
ports or last sale data in contravention 
of the provisions of this section. 

(2) On and after March 1, 1979, the 
following requirements shall be appli- 
cable to the display of transaction re- 
ports or last sale data with respect to 
reported securities: 

(i) If last sale data with respect to a 
particular reported security is made 
available by a vendor on an interroga- 
tion device, such vendor shall make 
available on that device a consolidated 
display of last sale data for such secu- 
rity which shall include, at a mini- 
mum, the consolidated price and the 
consolidated volume for such security 
(the “consolidated last sale display’’). 
Such consolidated last sale display 
shall be accessed by means of retrieval 
instructions involving a number of key 
strokes which is fewer than the 
number of strokes required to access 
any individual market center last sale 
display made available on that device 
for such security: Provided, however, 
That notwithstanding the above re- 
quirement, a vendor may make availa- 
ble on that device both the consolidat- 
ed last sale display and any individual 
market center last sale displays made 
available for such security by means of 
retrieval instructions involving an 
equal number of key strokes if the in- 
formation request or transmit key for 
the consolidated last sale display is the 
most prominent. 

(ii) Subject to the provisions of para- 
graph (b)2)(i) of this section, a vendor 
may make available on an interroga- 
tion device an individual market 
center last sale display for a particular 
reported security for any market 
center effecting transactions in such 
security: Provided, however. That all 
individual market center last sale dis- 
plays for that security which are made 
available on that device shall be ac- 
cessed by means of retrieval instruc- 
tions involving an equal number of key 
strokes. 

(iii) No moving ticker or consolidat- 
ed last sale display shall identify the 
market center in which a particular 
transaction in a reported security has 
been executed. 

(iv) No moving ticker or consolidated 
last sale display shall exclude any 
transaction report or last sale data 
based upon the market center in 
which a transaction has been execut- 
ed. 

(v) No vendor may provide any cate- 
gory of market information (including 
quotation information) in an individu- 
al market center last sale display for a 
particular subject security unless that 
category of information is also pro- 
vided, on a consolidated basis, in the 
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consolidated last sale display for that 
security. 

(vi) No vendor may provide any 
market minder with respect to any re- 
ported security based on transaction 
reports from a single market center 
unless such vendor also provides a 
market minder for such security based 
on transaction reports from all market 
centers reporting transactions in that 
security pursuant to an_ effective 
transaction reporting plan. 

(c) Display reqirements for quota- 
tion information. (1) No vendor shall 
distribute, publish, display, or other- 
wise make available to brokers and 
dealers on a real-time or other current 
and continuing basis, whether through 
an electronic communications net- 
work, moving ticker, or interrogation 
device, quotation information with re- 
spect to subject securities in contra- 
vention of the provisions of this sec- 
tion. 

(2) On and after march 1, 1979, the 
following requirements shall be appli- 
cable to the.display of quotation infor- 
mation with respect to subject securi- 
ties: 

(i) If quotation information with re- 
spect to a particuJar subject security is 
made available by a vendor on an in- 
terrogation device, such vendor shal! 
make available on that device a con- 
solidated display of quotation informa- 
tion for such security which shall in- 
clude, at a minimum, the best bid and 
best offer for such security and, in the 
case of a reported security, (A) an 
identifier indicating the market center 
making available such best bid and the 
market center making available such 
best offer, and (B) the quotaticen size 
or aggregate quotation size associated 
with such best bid and the quotation 
size or aggregate quotation size associ- 
ated with such best offer (the ‘‘con- 
solidated quotation display’). Such 
consolidated quotation display shali be 
accessed by means of retrieval instruc- 
tions involving a mumber of key 
strokes which is fewer than the 
number of strokes required to access 
any individual market center quota- 
tion display made available on that 
device by such vendors for such securi- 
ty; Provided, however. That, notwith- 
standing the above requirement, a 
vendor may make available on that 
device both the consolidated quotation 
display and any individual market 
center quotation display made availa- 
ble for such security by means of re- 
trieval instructions involving an equal 
number of key strokes if the informa- 
tion request or transmit key for the 
consolidated quotation display is the 
most prominent. : 

(ii) Subject to the provisions of sub- 
paragraph (c)(2)(i) of this section, a 
vendor may make available on an in- 
terrogation device, (A) an individual 
market center quotation display for a 


particular subject security for any 
market center making available quota- 
tion information for such security: 
Provided, however, That all individual 
market center quotation displays for 
that security which are made available 
on that device shall be accessed by 
means of retrieval instructions involv- 
ing an equal number of key strokes, or 
(B) either separately or as part of the 
consolidated quotation display, a quo- 
tation montage for that security. 

(iii) No consolidated quotation dis- 
play or quotation montage made avail- 
able on an interrogation device shall 
exclude any quotation information 
based upon the market center making 
available such information: Provided, 
however, That for purposes of making 
available the consolidated quotation 
display or a quotation montage for 
any reported security, quotation infor- 
mation from all market centers which 
are third market makers may be con- 
solidated to derive a best bid and offer 
for all such market centers if such in- 
terrogation device is capable of dis- 
playing, either separately or as part of 
the consolidated quotation display or 
quotation montage, (A) an identifier 
indicating the market center making 
available such best bid and the market- 
center making available such best 
offer, and (B) the quotation size asso- 
ciated with such best bid and the quo- 
tation size associated with such best 
offer. 

(iv) Each individual] market center 
quotation display or quotation mon- 
tage for a particular reported security 
shall include the quotation size or ag- 
gregate quotation size associated with 
each bid or offer disseminated as part 
of such display or montage. 

(v) No vendor may provide on any 
interrogation device a representative 
bid or offer with respect to any sub- 
ject security. 

(d) Joint display of transaction re- 
ports and quotation information. Sub- 
ject to the provisions of paragraphs 
(b)(2)(i) and (c)(2)i) of this section re- 
garding the means of access to consoli- 
dated last sale displays and consolidat- 
ed quotation displays, a vendor may 
combine the consolidated last sale dis- 
play and the consolidated quotation 
display for a particular subject securi- 
ty. 

(e) Applicability to brokers and deal- 
ers. No broker or dealer may operate 
or maintain any display of transaction 
reports, last sale data or quotation in- 
formation which would not be permit- 
ted to be made available by a vendor 
under paragraph (b) or (c) of this sec- 
tion. 

(f) Exemptions. The Commission 
may exempt from the provisions of 
this section, either unconditionally or 
on specified terms and conditions, an.. 
securities information processor, se'f 
regulatory organization, broker 
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dealer, or specified subject security if 
the Commission determines that such 
exemption is consistent with the 
public interest, the protection of inves- 
tors and the removal of impediments 
to, and perfection of the mechanisms 
of, a national market system. 


(Secs. 2, 3, 6, 9, 15, 17, 23, Pub. L. 78-291, 48 
Stat. 881, 882, 885, 889, 891, 895, 897, 901, as 
amended by secs. 2, 3, 4, 11, 14, 18, Pub. L. 
94-29, 89 Stat. 97, 104, 121, 137, 155 (15 
U.S.C. 78b, 78c, 78f, 78i, 48j, 780, 73q, 78w, as 
amended by Pub. L. 94-29 (June 4, 1975)); 
Sec. 1, Pub. L. 75-719, 52 Stat. 1070, as 
amended by sec. 12, Pub. L. 94-29, 89 Stat. 
127-131 (15 U.S.C. 780-3, as amended by 
Pub. L. 94-29 (June 4, 1974)); sec. 7, Pub. L. 


' 94-29, 89 Stat. 111 (15 U.S.C. 78k-1).) 


VIII. WITHDRAWAL OF PRIOR 
INTERPRETATION 


The Securities and Exchange Com- 
mission hereby withdraws its Interpre- 
tive Response to Question 9 set forth 
in Securities Exchange Act Release 
No. 11317, 40 FR 15461, 15462. 


IX. Errects ON COMPETITION AND 
REQUEST FOR PUBLIC COMMENT 


Section 23(a)(2) of the Act requires 
the Commission, in adopting rules 
under the Act, to consider the anti- 
competitive effects of such regulation 
and to balance any anti-competitive 


PROPOSED RULES 


impact against the regulatory benefits 
gained in terms of furthering the pur- 
poses of the Act. The Commission has, 
as an initial matter, examined the pro- 
posals announced in this Release in 
light of the standards cited in section 
23(a)(2) and is aware that certain of 
these proposals might be deemed to 
affect the ability of vendors to com- 
pete. The minimum display require- 
ments set forth in rule 11Acl1-2 pro- 
hibit a vendor from presenting certain 
types of displays and require (under 
certain circumstances) other types of 
displays thereby precluding vendors 
from competing in terms of making 
available these prescribed displays. 
Moreover, we understand that the cost 
of compliance with rule 11Acl1-2 may, 
in some instances, be considered to 
have an impact on competition be- 
tween existing vendors. as well as on 
persons seeking to enter into that 
field. However,’ as a preliminary 
matter, we believe that these and the 
other perceived anti-competitive ef- 
fects of these proposals are far 
outweighed by the regulatory pur- 
poses to be achieved by the proposals. 
The Commission’s mandate under sec- 
tion 11A(a) of the Act to facilitate the 
establishment of a national market 
system and its authority granted 
under section 11A(c) to prevent the 
dissemination of fraudulent, deceptive 
or manipulative transaction and quo- 


50627 


tation information and to assure the 
broad dissemination of accurate and 
reliable last sale and quotation data in 
a fair and useful format would appear 
to be significantly furthered by the 
adoption of these proposals. However, 
in addressing the regulatory proposals 
discussion in this Release, commenta- 
tors should specifically address the 
competitive impact of this regulation 
so that the Commission may further 
evaluate its proposals in the light of 
section 23(a){2). 

Interested persons are invited to 
submit written presentations of views, 
data and arguments concerning the 
proposed rule 11Aci-2 under the Act 
and the issues discussed above. Per- 
sons wishing to make such submissions 
should file ten copies thereof with 
George A. Fitzsimmons, Secretary, Se- 
curities and Exchange Commission, 
Room 892, 500 North Capitol Street, 
Washington, D.C. 20549, not later 
than December 15, 1978. All submis- 
sions should refer to File No. SF-759, 
and will be available for public inspec- 
tion at the Commission's Public Refer- 
ence Room, Room 6101, 1100 L Street 
NW., Washington, D.C. 

By the Commission. 


GEORGE A. FITZSIMMONS, 
Secretary. 
OcTOBER 20, 1978. 
{FR Doc. 78-30507 Filed 10-27-78; 8:45 am] 
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